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STATEMENT OF JURISDICTION

By Order dated November 18, 2015, this Court granted Defendants' petition for
permission to appeal from an interlocutory order filed pursuant to Rule 5 of the Utah
Rules of Appellate Procedure. This Court has jurisdiction over this interlocutory appeal

STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW
Issue 1:

Did the trial court err when it ruled that the statutory care-review and

peer-review privileges are waivable, and, in particular, whether such privileges are
waived when a privilege log, but not an affidavit, is provided in support of the privilege?
Standard of Review:

The existence of a privilege and whether a privilege

has been waived are questions of law which are reviewed for correctness. See Wilson v.
IHC Hospitals, Inc., 2012 UT 43, ~ 24, 289 P.3d 369 ("The existence of a privilege is a
question of law for the court, which we review for correctness." (quotation omitted));
Terry v. Bacon, 2011 UT App 431, ,r 9, 269 P.3d 188 ("Whether a party has waived the
attorney-client privilege is an issue of law, which we review for correctness, giving no
deference to the trial court's determination." (quotation omitted)).
Preservation for Appeal: (R. 338-40, 439-45, 528-33, 936-37.)
Issue 2:

Did the trial court err and abuse its discretion when, in the absence

of any objection to Defendants' privilege log or any meet and confer efforts concerning
the log's sufficiency, the court bypassed in camera review and ordered Defendants to
produce documents they contended are statutorily protected from disclosure?

1
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Standard of Review:

Rulings on discovery matters, including whether to

conduct an in camera review, are reviewed for an abuse of discretion. See, e.g., Allred v.
Saunders, 2014 UT 43, ,r 24, 342 P.3d 204 ("the determination of whether in camera
vJj

review is necessary lies in the sound discretion of the trial court after it considers
foundational material provided by the party seeking to assert the privilege"); Bluemel v.
Freestone, 2009 UT App 16, ,r 4, 202 P.3d 304 ("We generally review a trial court's
discovery rulings for an abuse of discretion."); Cannon v. Salt Lake Reg'l Med. Ctr.,
2005 UT App 352, 121 P.3d 74 ("The trial court's decision to deny the Cannon's motion
to compel is reviewed under an abuse of discretion standard").

Preservation for Appeal: (R. 442-49, 484-501, 528-31, 659-63.)
Issue 3:

Did the trial court err and abuse its discretion when it failed to

require Plaintiff to follow Rule 37's mandatory discovery dispute resolution procedures
of objection, meet and confer, and statement of discovery issues prior to ruling that
Defendants had waived statutory care-review and peer-review privileges?

Standard of Review:

Rulings on discovery matters are reviewed for an

abuse of discretion. See, e.g., Bluemel, 2009 UT App 16, ,r 4 ("We generally review a
trial court's discovery rulings for an abuse of discretion.").

Preservation for Appeal: (R. 337-38, 442-45, 531-33, 661-62, 672.)
DETERMINATIVE PROVISIONS
Utah Code Ann.§ 26-25-1
Attached as Addendum 1

Utah Code Ann. § 26-25-3
2
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All information, interviews, reports, statements, memoranda, or other data furnished by
reason of this chapter, and any findings or conclusions resulting from those studies are
privileged communications and are not subject to discovery, use, or receipt in evidence in
any legal proceeding of any kind or character.

Utah Rule of Civil Procedure 26(b)(l)
Parties may discover any matter, not privileged, which is relevant to the claim or defense
of any party if the discovery satisfies the standards of proportionality set forth below.
Pn'7t1PaPrl
tl,~t
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or character include all information in any form provided during and created specifically
as part of a request for an investigation, the investigation, findings, or conclusions of peer
review, care review, or quality assurance processes of any organization of health care
providers as defined in the Utah Health Care Malpractice Act for the purpose of
evaluating care provided to reduce morbidity and mortality or to improve the quality of
medical care, or for the purpose of peer review of the ethics, competence, or professional
conduct of any health care provider.

Utah Rule of Civil Procedure 37(a)(2)
(a)(2) Statement of discovery issues length and content. The statement of discovery
issues must be no more than 4 pages, not including permitted attachments, and must
include in the following order:
(a)(2)(A) the relief sought and the grounds for the relief sought stated succinctly
and with particularity;
(a)(2)(B) a certification that the requesting party has in good faith conferred or
attempted to confer with the other affected parties in person or by telephone in an
effort to resolve the dispute without court action;
(a)(2)(C) a statement regarding proportionality under Rule 26(b)(2); and
(a)(2)(D) if the statement requests extraordinary discovery, a statement certifying
that the party has reviewed and approved a discovery budget.

~
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STATEMENT OF THE CASE
This case involves claims brought by Plaintiff Dr. Eldad Vered ("Plaintiff' or "Dr.
Vered"), a former member of the medical staff at Mountain West Medical Center, who
voluntarily resigned and surrendered his hospital privileges in December 2013. During
fact discovery, Dr. Vered asked Defendants Tooele Hospital Corporation d/b/a Mountain
West Medical Center (the "Hospital"), Executive Medical Committee of the Medical
Staff of the Mountain West Medical Center ("fvffiC"), Tracy Schaffer, and Yvonne
Nielson (collectively, "Defendants") to produce "[a]ny and all copies of memoranda,
correspondence, notes, emails or other electronically stored or generated information
concerning Dr. Vered that were written by or that are in the possession of the individual
defendants, members of the [Medical Executive Committee] and/or Hospital employees,
~

including its Chief Executive Officer." (R 435-36.) This request was completely
unqualified, and sought, simply, anything relating to Dr. Vered.
Defendants objected to this request for several reasons, most importantly here
because it sought information protected from disclosure by the care-review and peerreview privileges under Utah Code Ann. §§ 26-25-1 through -2, and Utah Rule of Civil

Id

Procedure 26(b)(l). Notwithstanding their objections, Defendants agreed to, and did
produce many non-privileged and responsive documents. This agreed production was not
complete when Dr. V ered complained to the trial court.
After the parties had conferred about the production and feeling that he had not
received all of the documents that Defendants had committed to produce, Dr. Vered filed
a Statement of Discovery Issues seeking production of the documents Defendants had
4

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

allegedly "previously agreed to produce." Dr. Vered made no mention of Defendants'
assertions of privilege in his discovery motion, never complained about or objected to
Defendants' privilege log that was provided to him, nor did his counsel meet and confer
with Defendants concerning their assertions of privilege. Instead, with no prior notice
and at the hearing on Dr. Vered's Statement of Discovery Issues, he argued- for the first
time - that Defendants had waived their right to assert the care-review and peer-review
privileges because they had not provided an affidavit in support of their assertion. On the
spot, the trial court agreed and ordered Defendants to produce the documents they
claimed were privileged. Defendants immediately filed a motion for reconsideration,
during the pendency of which the Utah Supreme Court issued its ruling in Allred v.
Saunders, 2014 UT 43, making clear two essential points here. First, no affidavit is
necessary in order to preserve the assertion of these statutory privileges. Second, a trial
court cannot order the production of documents claimed to be protected by these statutory
privileges without having first reviewed the foundational basis for the privilege and,
hopefully, reviewed them in camera before a wholesale order to produce. Even then, if
the court determines they are protected by the statutory privilege, they cannot be ordered
produced. Defendants immediately notified the trial court of the Allred decision. (R
484-501.)
At the hearing on Defendants' motion for reconsideration, the trial court denied it
and, again, without reviewing the documents in camera, ordered them produced. After
the trial court denied Defendants' motion for reconsideration, Defendants sought

5
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permission to appeal the court's interlocutory order, which permission was granted on
November 18, 2015.

STATEMENT OF FACTS

A.

Dr. Vered Sued Defendants and Surrendered His Hospital
Privileges, Claiming He Was Discriminated Against.

Dr. Vered, an obstetrician and gynecologist, was a member of the medical staff at
the Hospital from 2008 until December 24, 2013, when he resigned and surrendered'his
hospital privileges. (R. 141-42, 153-54.) Dr. Vered claims that since the time he first
obtained privileges at the Hospital in 2008, he has been "ostracized and discriminated
against" by the Hospital's administration and members of the nursing staff based on "his
Israeli origin, Jewish faith, gender [male], and age [sixty-two years at the time of the
filing of the Amended Complaint]." (R. 143.) Dr. Vered also claims that beginning in
June 2012, he was the "victim of a systematic plan to damage his reputation." (R. 144.)
According to Dr. Vered, this plan involved the submission of various "false and
slanderous complaints" to the MEC and to Hospital administration. (R. 144-46.)
In September 2013, the MEC conducted an investigation into these and other
complaints against Dr. Vered. (R. 147.) As a result of that investigation,.on September
28, 2013, Dr. Vered was required by the Hospital to execute a "Behavioral Agreement,"
which obligated Dr. Vered to (1) refrain from making derogatory or unprofessional
comments to nurses and other employees, (2) be continuously available in order to
provide care for hospitalized patients when providing call coverage for the Emergency
Department, (3) complete all medical records in a timely manner, and ( 4) refrain from

6
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retaliating against any individual who submitted complaints against him. (R. 149.) The
Agreement further required Dr. Vered to acknowledge that summary suspension would
be an appropriate sanction should he violate the Agreement and that he would be
accorded due process. (R. 150.) After retaining counsel and initiating this lawsuit on
October 10, 2013, Dr. Vered nevertheless signed the Agreement on November 1, 2013.

(R. 152.) As part of this litigation, Dr. Vered contends that the Agreement violated the
Hospital's bylaws. (R. 151-52.) Dr. Vered eventually asserted claims against the
Hospital, the MEC, and two Hospital nurses, for breach of contract, libel and slander,
interference with economic relations, breach of behavioral agreement, intentional
inflection of emotional distress, and employment discrimination in violation of Title VII
and the Age Discrimination in Employment Act. 1 (R. 1-15, 140-63.)
After he signed the Behavioral Agreement on November 1, Dr. Vered alleges that
his work environment at the Hospital became increasingly "hostile and toxic." (R. 153.)
As a result, on December 16, 2013, Dr. Vered submitted a letter to the Hospital stating
that he intended to resign effective January 1, 2014. (lg.) On December 23, 2013, the
Hospital informed Dr. Vered's counsel that it had been "brought to the attention of the
Hospital CEO that Dr. Vered ha[ d] recently exhibited behavior in violation of the
[Behavioral Agreement] and that "any further conduct of this nature prior to Dr. Vered's
January 1, 2014, resignation date will result in the Chief Executive Officer and Chief of
Staff imposing an immediate summary suspension of Dr. Vered's clinical privileges and
1

By an Order dated October 13, 2015, the trial court granted partial summary judgment
to Defendants and dismissed Dr. Vered's Fourth Cause of Action for breach of the
Behavioral Agreement. (R. 951-52.)
7
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Medical Staff membership." (See R. 153-54.) Dr. Vered claims the Hospital was
retaliating against him for filing this lawsuit and for making claims of employment
discrimination to the Equal Employment Opportunity Commission. (R. 154.) Thereafter,
on December 24, 2013, Dr. Vered resigned his clinical privileges and medical staff
membership immediately. (R. 154.)
As a result of the Hospital's allegedly wrongful conduct, Dr. Vered claims to have
lost a number of patients due to their desire to have their procedures performed in Tooele
County. (R. 154.) Dr. Vered also claimed that the Hospital wrongfully disclosed the
existence of the Behavioral Agreement to other area hospitals which, according to Dr.
Vered, was done in an attempt to interfere with his ability to receive privileges at those
hospitals. (R. 154-55.) The trial court has dismissed those claims with prejudice. (R.
951-52.) Dr. Vered contends that a March 2014 peer review conducted by the J\IBC was
done solely to retaliate against him for the filing of this lawsuit and for making claims to
the EEOC. (R. 155.) Dr. Vered seeks consequential damages in an amount not less than
$250,000, and punitive damages. (R. 162.)

B.

During Discovery, Dr. Vered Sought Statutorily Privileged
Documents from Defendants.

On February 28, 2014, Dr. Vered served Defendants with extremely broad

discovery requests that, among other things, asked that Defendants identify all members
~

of the Hospital's Medical Staff "against whom the Hospital or the MEC considered
taking or took any adverse actions against their Medical Staff privileges," and "who have
resigned their Medical Staff privileges since January 1, 2008," and to produce "[a]ny and

8
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all copies of memoranda, correspondence, notes, emails or other electronically stored or
generate information concerning Dr. Vered that were written by or that are in the
possession of the individual defendants, members of the MEC and/or Hospital
employees, including its Chief Executive Officer." (R. 435-36.) After receiving
extensions from Dr. Vered, Defendants served their objections and responses to the
requests on April 24, 2014, objecting particularly to certain of the requests, including the

C\,

foregoing, as seeking "privileged information that is not subject to discovery, use, or
receipt in evidence in any legal proceeding of any kind or character." (R. 436, 453-63,
503.) Defendants cited specifically to Utah Code Ann. § 26-25-3 in support of these
objections. (Id.)
The Utah Supreme Court has confirmed that "[s]ections 26-25-1 and 26-25-3 of
the Utah Code together establish what are commonly referred to as the care-review and
peer-review privileges." Allred, 2014 UT 43, ,r 9. Utah Code Ann.§ 26-25-1 provides
that health care facilities will not incur any liability for providing information to certain
entities, including "peer review committees" and "any health facility's in-house staff
committee," for the purpose of "the evaluation and improvement of hospital and health
care rendered by hospitals, health facilities, or health care providers." Utah Code Ann.§
26-25-1(1)-(4). Utah Code Ann.§ 26-25-3 provides that "[a]ll information, interviews,
reports, statements, memoranda, or other data furnished by reason of this chapter, and
any findings or conclusions resulting from those studies are privileged communications

and are not subject to discovery, use, or receipt in evidence in any legal proceeding of
any ldnd or character." (emphasis added). Utah Rule of Civil Procedure 26 expressly
9
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incorporates this statutory protection, excluding from the scope of discovery ~'all
information in any form provided during and created specifically as part of a request for
an investigation, the investigation, findings, or conclusions of peer review, care review,
or quality assurance processes of any organization of health care providers." Utah R.
Civ. P. 26(b)(l). This "language is intended to ensure the confidentiality of peer review,
care review and quality assurance process and to ensure that the privilege is limited only
to documents and information created specifically as part of the processes." Utah R. Civ.
P. 26 {Leg. Note (1)). Dr. Vered claimed, and claims that these statutory privileges and
confidentiality protecting other employees at health care facilities, whose candor is
strongly encouraged and confidentiality is statutorily mandated, may be waived
essentially by a third party-the health care facility itself.

C.

Dr. Vered Continued to Seek the Statutorily Privileged
Documents After Defendants Obiected.

By letter dated June 18, 2014, counsel for Dr. Vered requested that Defendants
provide a privilege log. (R. 436, 477-81.) Defendants responded by letter dated July 1,
2014, suggesting that some of the information Defendants had withheld could be
disclosed if a protective order were in place and reminding counsel for Dr. V ered that
Defendants had provided a proposed protective order months earlier on May 19. (R. 437,
467-69.) The parties then negotiated and agreed to a stipulated protective order that
would govern much of the information to be produced, which order was entered by the
Court on August 4, 2014. (R. 265-82, 305-25, 437.) Prior to the filing of Dr. Vered's
Statement of Discovery Issues, discussed below, Dr. Vered's counsel never conferred in
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person or by telephone with Defendants' counsel concerning Defendants' discovery
responses, the scope of their document production, or Defendants' assertions of privilege.
(R. 331-32 (describing emails sent by Dr. Vered's attorney to Defendants' counsel), 337.)

D.

Dr. Vered Filed a Statement of Discovery Issues That Did Not
Seek Privileged Documents.

Despite failing to initiate or complete the meet and confer process Rule 3 7
mandated, Dr. Vered filed a Statement of Discovery Issues on September 3, 2014. The
Statement did not seek the production of the privileged documents. In fact, it sought only
the documents that Defendants had agreed to produce, but allegedly had not at that time.
The Statement asked Defendants "to provide all the interrogatory answers and discovery
documents that they previously agreed to produce." (R. 330-33 (emphasis added).)
Defendants had never agreed to produce care and peer review privileged material.
Defendants responded on September 11, 2014, by pointing out that they were in the
process of finalizing their privilege log and preparing their supplemental responses, but
the process had been delayed by the departure of an associate attorney. (R. 336-40.)
Defendants also pointed out that, to the extent Dr. V ered was seeking documents
protected by the statutory care-review and peer-review privileges, Defendants had never
agreed to produce them. (Id.) The peer-review and care- review privileges codified in
Utah Code Ann. § 26-25-3 precluded Defendants from producing those documents as a
matter of law. (Id.)

11
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E.

Defendants Provided Dr. Vered with a Privilege Log.

(.qg

On September 30, 2014, Defendants provided Dr. Vered's counsel with a ten-page
privilege log, which, as noted above, had been requested in Dr. Vered's June 18, 2014
meet and confer letter, although not raised in his Statement of Discovery Issues. (R 33033, 438, 474-75, 530-31.) Defendants' privilege log identified each document being
withheld, identifying the nature of the document (chart, memorandum, letter, e.g.), the
date of the document, the source or author of the document2, the recipients of the
document, the subject or description of the document (for example, "chart of disruptive
reports and complaints"), and the privilege asserted. (R 423-32.) At no time prior to the
Court's October 6, 2014 hearing on Dr. Vered's Statement of Discovery Issues did Dr.
Vered ever inform Defendants that he expected also an affidavit in support of the
privilege, nor did he object or claim that the privilege log supplied by Defendants was
inadequate in any way. (R 438.)

F.

Trial Court Adopted Dr. Vered's New "Affidavit" Argument.

At the October 6, 2014 hearing on Plaintiffs Statement of Discovery Issues, Dr.
Vered argued - "for the first time" - that Defendants' failure to submit an affidavit
waived the statutory care-review and peer-review privileges. (R. 504 ("It is true that at
the hearing on his Statement of Discovery Issues, Dr. Vered raised for the first time the
complete absence of any affidavit or other evidence showing why the documents
identified in defendants' privilege log fall within the scope of the peer review

2

Some of the information in the source and recipient categories were redacted to protect
from disclosure the names of complainants.
12
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privilege."); 929-30 (arguing that under Wilson v. IHC Hospital, Defendants were
obligated to "submit an affidavit or provide some witness testimony to show that the
documents that you're claiming as [] privilege[d] really fall within that privilege.") At
the hearing, counsel for Defendants stated that he would "have no problem providing an
affidavit or a witness to lay the foundation for the applicable privilege, but this
[Statement of Discovery Issues] process did not allow for us to provide an affidavit and ..
. that affidavit will be quite lengthy because of the amount of documents that fall within
3

the care review privilege." (R. 933, 936-37.) At the conclusion of the October 6
hearing, the trial court ordered Defendants to produce "all of the discovery requested,"
including but not limited to records protected by the statutory care-review and peerreview purposes. (R. 93 5.) The court concluded that there was not "an adequate
evidentiary basis to show that the documents were specifically prepared to be submitted
for the review privilege," and declined to first order the in camera review of the
documents to determine whether they were privileged. (Id.) When Defendants' counsel
again offered to provide an affidavit and explained that the expedited discovery
proceedings prohibited Defendants from attaching any sort of document to their response,
the trial court refused, stating, ''That door is shut at this point." (R. 936-37.)

3

At the time, the expedited procedures for resolving discovery issues prohibited the
inclusion of exhibits and limited each party to four pages. Utah R. Judicial Admin. 4502(2)(8), (C). Utah Rule of Civil Procedure 37 was amended to include the expedited
procedures for statements of discovery issues in 2015, although the only attachments
currently permitted under the Rule are copies "of the disclosure, request for discovery or
the response at issue." Utah R. Civ. P. 37(a)(4).
13
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G.

Defendants Sought Reconsideration of Order to Produce
Statutorily Protected Documents.

On October 17, 2014, eleven days after the hearing, Defendants filed a motion for
reconsideration of the trial court's oral ruling requiring production of all statutorily
protected and privileged care-review and peer-review documents. (R. 433-50, 470-71.)
Defendants showed that Dr. Vered had never mentioned any purported requirement to
provide an affidavit in support of the care-review and peer-review privileges until after
the court's October 6, 2014 hearing had commenced. (R. 442-43.) Defendants disputed
any such obligation, but made clear that had Dr. Vered requested an affidavit, Defendants
would have been entitled to additional briefing and an opportunity to secure such an
affidavit. 4 (R. 444-45.) Defendants showed that allowing the court's order to stand
would subject Defendants to criminal penalties, chill the candor of medical professionals
that Utah's statutory privileges are intended to promote, and, as a result, jeopardize
patient care. (R. 446-4 7.) Defendants pointed out that they should have been permitted
an opportunity to provide an affidavit as evidentiary support or, in the very least, the
court should have reviewed in camera the documents at issue to protect them and the
innocent individuals involved from unwarranted disclosure. (R. 439-45.)
During the pendency of Defendant's reconsideration motion, the Utah Supreme
Court issued its opinion Allred v. Saunders, which held, in relevant part, that

4

Indeed, as part of their motion for reconsideration, Defendants submitted the 28paragraph Affidavit of Joleen Perez, the Quality Director for the Hospital, in support of
Defendants' assertion that the documents requested by Dr. Vered were subject to the
care-review and peer-review privileges. (R. 411-21.)
14
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[O]ur rules contemplate that a party seeking to withhold
relevant, but arguably privileged, material from discovery
will prepare and produce a privilege log sufficient to allow
the opposing party to evaluate the claim ofprivilege. The
opposing party may then raise objections to the asserted
privilege and the district court may undertake in camera
review when, in its sound discretion, it deems such review
necessary to properly evaluate whether the documents or
items withheld from discovery qualify for the privilege.
2014 UT 43, ,r 26, 342 P.3d 204 (emphasis added). Implicit in this process is the
obligation of the requesting party to object to the privilege log, and to seek an agreement
by meeting and conferring, none of which occurred here. Defendants submitted a copy of
the Court's opinion to the trial court by means of a Notice of Supplemental Authority on

4w

October 24, 2014. (R. 484-501.)

H.

Trial Court Denied Defendants' Motion for Reconsideration,
Ordering Protected Documents Produced Without In Camera
Review.

The hearing on Defendants' motion for reconsideration was held on August 24,
2015. (R. 649-50; see also Add. 3.) At the hearing, Defendants showed that under
Allred, there was-contrary to Dr. Vered's argument and the trial court's earlier
conclusion - no requirement that Defendants submit an affidavit to establish that the
care-review and peer-review privileges apply. (R. 662-63.) Further, Defendants had (a
year earlier on September 30, 2014) provided a privilege log to Dr. Vered, to which he
never made any objections. (R 66 i.) As to the priviiege issues, Dr. V ered had never
pursued the court's issue-resolving processes of meeting and conferring, and briefing by
statements of discovery issues. (R. 660-61.) Thus, applying the law under Allred, before
the court could order Defendants to produce the privileged documents, Dr. V ered was
15
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required to object to Defendants' privilege log and pursue resolution informally or, at the
very least, the trial court was obligated to form an independent conclusion in an in

camera review, after considering the foundational basis for the privileges, before
determining whether the documents should be produced. (R. 661-63.) Further, at the
hearing Defendants offered to revise and/or supplement the privilege log and discuss any
objections Dr. V ered may have to the documents withheld thereunder before having to
(;j

produce documents to the trial court for in camera inspection. (R. 663-65.)
The trial court denied Defendants' motion for reconsideration and refused to
vacate its previous oral ruling. (R. 673-74.) The court stated that it "could not conclude
and still today cannot conclude that [the documents] are privileged. That appears to me
to be the burden that the defendant has to meet if they are not - if the documents are not
to be produced.... The Court is affirming its prior oral ruling." (Id.) Orders
memorializing the trial court's rulings of October 6, 2014 and August 24, 2015, were
signed and entered on October 1, 2015, and October 21, 2015. Copies of both orders are
attached as Addenda 4 and 5. (R. 741-44, 1201-03.)

I.

The Supreme Court Granted Defendants' Petition for
Permission to Appeal Interlocutory Order.

Also on October 21, 2015, Defendants filed a Petition for Permission to Appeal
the trial court's interlocutory order. (R 1204-05.) This Court granted Defendants'
request on November 18, 2015, and, thereafter, the trial court granted Defendants' motion
to stay compliance with the trial court's orders pending action by this Court. (R. 171516.)

16
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SUMMARY OF ARGUMENT
The trial court's decision ordering Defendants to produce documents for which
they assert the statutory care-review and peer-review privileges without, at the very least,
reviewing the documents in camera should be reversed for three independent reasons none of which requires an evaluation or determination by this Court of whether the
documents at issue are, in fact, privileged:
First, the trial court erroneously concluded that Defendants were required, in the
first instance, to submit an affidavit in support of their assertions of the care-review and
peer-review privileges and Defendants' failure to do so resulted in a waiver of their right
to claim those privileges.
Second, the trial court erred at the hearing by allowing and embracing ad hoc
positions Dr. V ered had never previously advanced, and by not requiring Dr. V ered
instead to follow the discovery dispute resolution procedures of objection, meet and
confer, and statement of discovery issues, all before ruling that Defendants had waived
their right to assert the care-review and peer-review privileges over their documents and
before ordering production of those documents.
~

Finally, the trial court abused its discretion when it refused to review in camera
the disputed documents before ordering production.
Each of the foregoing errors - individually ·or in combination - requires this Court
to reverse the trial court's order requiring Defendants to produce the disputed documents,
and to remand the case to the trial court with instructions to require the parties to meet
and confer with respect to Dr. Vered' objections (if any) to Defendants' most recent
17
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privilege log. The Court should also order that, in the event the parties are unable to
resolve their disputes, the trial court should be required to permit the parties to brief the
question whether the disputed documents are privileged and allow Defendants to submit
supporting evidence. If, after consideration of the parties' arguments and foundational
evidence, the trial court lacks sufficient information to determine whether the privilege
applies, this Court should order the trial court to conduct an in camera review of the
withheld documents to determine whether the documents are privileged.
ARGUMENT

I.

THE TRIAL COURT ERRONEOUSLY CONCLUDED
DEFENDANTS WERE REQUIRED TO PROVIDE AN AFFIDAVIT
AND THAT DEFENDANTS' FAILURE TO DO SOWAIVED THE
PRIVILEGE.

A.

The Trial Court Erred by Concluding Defendants Were
Required to Provide An Affidavit in Support of the Care-Review
and Peer-Review Privileges.

In ordering Defendants to produce the disputed documents, the trial court
erroneously concluded that Defendants were required in the first instance to provide an
affidavit to establish an evidentiary basis for application of the statutory privilege. (See,
~ ' R 673-74, 935.) In Allred v. Saunders, however, the Supreme Court made clear that
an affidavit is not required. Rather, as with any other claim of privilege, all that a party
needs to produce is a privilege log that identifies each document withheld from discovery
and provides
sufficient foundational material to establish that each
withheld document or item was created specifically as part of
a request for an investigation for the purpose of evaluating
care provided to reduce morbidity and mortality or to improve
18
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the quality of medical care. In short, a sufficient privilege log
must contain sufficient individualized information on all
withheld documents or items in order to ensure that any nonprivileged documents or items (such as patient medical
records) that had made their way into a care-review or peerreview file are not shielded from discovery.
Allred, 2014 UT 43, ,r 27 (emphases omitted). The Court explained that "[p]arties

from discovery" and that ''[s]uch logs allow the party seeking discovery to assess the
claim of privilege and object when appropriate." Id. Defendants followed exactly this
process - providing a privilege log on September 30, 2014, that detailed the type of
document, the date of the document, who or what entity the document was from, the
recipients (if any) of the document, the subject or description of the document, and the
specific privilege asserted. 5 (R. 423-32, 438, 475.)
At the hearing on Dr. Vered's Statement of Discovery Issues, however, Dr. Vered
raised - for the first time - the supposed obligation to provide an affidavit in support of
lil
the privilege. (R. 929-32.) At that time, Dr. Vered had neither complained nor argued
that the original privilege log provided by Defendants prior to the hearing was
inadequate. Rather, he argued that the categories of documents were not subject to the
privilege at all and that in order even to claim the privilege, Defendants "need[ed] to
submit an affidavit or provide some witness testimony to show that the documents that
[they're] claiming as a privilege really fall within that privilege" and, instead, all
Defendants had provided was "a list of documents, date of the document, who wrote it ..
5

Subsequent to the trial court's order requiring production, Defendants produced a
supplemental privilege log with additional detail. (See R. 1554-62.)
19
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.. " (R 930.) The trial court agreed with Dr. Vered that, by failing to provide an affidavit,
Defendants had somehow waived their right to assert the statutory care-review and peerreview privileges and ordered Defendants to produce the disputed documents. (R. 93 5.)
Defendants, however, did not waive the privilege. Rather, they affirmatively
asserted the privilege applies and had already provided Dr. Vered with a privilege log
containing information sufficient to allow him to "assess the claim of privilege and object
[if] appropriate." Allred, 2014 UT 43, ,r 26. This is what the law required. Id. at ,r,r 2627. By concluding that Defendants were obligated - in the first instance - to produce an
affidavit in support of their assertion of the statutory care-review and peer-review
privileges and not simply a privilege log, the trial court committed reversible error.
Worse, even after being apprised of the Allred decision upon reconsideration, and after
Defendants had submitted the very affidavit the trial court had said was wanting, the trial
court left undisturbed its first, erroneous ruling. At the very least, as discussed below, the
trial court should not have ordered Defendants to produce the disputed documents
without first requiring Dr. Vered to comply with Rule 37; to meet and confer with
Defendants about the contents of the privilege log, allowing Defendants an opportunity to
satisfy their evidentiary burden6, and/or reviewing the disputed documents in camera.

6

VD

VJ}

As noted above, however, Defendants submitted a 28-paragraph affidavit in support of
their motion for reconsideration which addressed the applicability of the care-review and
peer-review privileges. (See R. 411-21.) There is no indication the trial court even
considered the affidavit. (See, e.g., R. 663 ("How does the 10 page log provide ...
sufficient foundational material to establish that each withheld document or item was
created specifically for an investigation for the purpose of evaluating care provided to
reduce morbidity or mortality or to improve the quality of medical care.").)

20
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B.

The Trial Court Erroneously Concluded Defendants Waived the
Statutory Care-Review and Peer-Review Privileges.

The trial court also erroneously concluded that Defendants had waived the
privilege, even though they asserted the privilege and provided a privilege log. As
recognized by the Court in Allred, the statutory care-review and peer-review privileges,
which "orohibitfl the discoverv or admission of anv information orovided durinl! and
&

....

.,

.,

.I.

....,

created specifically as part of the care-review or peer-review process," are like any other
evidentiary privilege. 2014 UT 43, ,r,r 12-18. "A person who holds a privilege under [the
Rules of Evidence] waives the privilege if the person ... (a)(l) voluntarily discloses or
Cit,

consents to the disclosure of any significant part of the matter or communication, or
(a)(2) fails to take reasonable precautions against inadvertent disclosure." Utah R. Evid.
510(a). Here, as shown above, Defendants neither voluntarily disclosed nor failed to take
reasonable precautions against inadvertent disclosure. To the contrary, Defendants
repeatedly and strenuously asserted that the statutorily endorsed care-review and peerreview privileges precluded them from producing the requested documents. There was
no waiver. The trial court's ruling is particularly disturbing, too, because the regular
employees and others involved in the communications relied upon that privilege and its
promise of confidentiality in making their statements and communications. It could

·

never be appropriate that their reliance on statutorily guaranteed confidentiality, backed
up by criminal penalties, could somehow be vitiated by a mere failure to provide an
affidavit redundant to an already provided privilege log.
Absent some affirmative act to the contrary, once the privilege has been asserted

21
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and certainly once a "prima facie showing" has been made that the privilege applies, as a
matter of law, the care-review and peer-review privileges cannot be waived by a failure
of proof. A court could presumably conclude after an in camera review that the privilege
does not apply to some or all of the documents withheld, but it cannot conclude, as the
court did here, that the privilege was wholesale waived. Under settled Utah law, "a
waiver is the intentional relinquishment of a known right. Thus, to constitute waiver,
there must be an existing right, benefit or advantage, a knowledge of its existence, and an

intention to relinquish it." Lane Myers Const., LLC v. Nat'l City Bank, 2014 UT 58, ,I
31, 342 P .3d 749 (quotations, alterations, and citation omitted; emphasis added). Absent
a contrary, affirmative act, by asserting the privilege and providing a privilege log ( even
if arguably inadequate), Defendants cannot be deemed to have intentionally relinquished
their right to assert the privilege. Although this is true of other privileges as well 7, it is
particularly important with the care-review and peer-review privileges because they serve

7

See, e.g., Moler v. CW Mgmt. Corp, 2008 UT 46, ,I 17, 190 P.3d 1250 ('"A person
upon whom these rules confer a privilege against disclosure of the confidential matter or
communication waives the privilege if the person or a predecessor while holder of the
privilege voluntarily discloses or consents to the disclosure of any significant part of the
matter or communication."' (quoting Utah R. Evid. 507(a)); State v. Shepherd, 2015 UT
App 208, ,I 23 (the privilege against self-incrimination is deemed waived unless
invoked); Torry, 2011 UT App 432, ,r 15 ("the Utah Supreme Court recognized that a
party may also waive the privilege by placing attorney-client communications at the heart
of a case, as where a party raises the defense of good faith reliance on advice of counsel"
(quotation and alteration omitted)).
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important public policy goals, 8 and the unauthorized release of the privileged information
subjects health facilities to civil and criminal liability under Utah Code Ann.§ 26-25-5.
See Benson By & Through Benson v. I.H.C. Hospitals, Inc., 866 P.2d 537, 539 (Utah
1993) ("The purpose of these statutes is to improve medical care by allowing health-care
personnel to reduce 'morbidity or mortality' and to provide information to evaluate and
improve 'hospital and health care.' Without the privilege, personnel might be reluctant to
give such information, and the accuracy of the information and the effectiveness of the
studies would diminish greatly.").
The trial court erred by concluding that Defendants waived their right to assert the
care-review and peer-review privileges after Defendants had timely and properly objected
to Dr. Vered's discovery requests and provided a privilege log. At the very least,
Defendants are entitled to an opportunity to show they have satisfied their burden of
proof that the privileges apply to the disputed documents before being ordered to produce
the documents.

II.

THE TRIAL COURT ERRED BY FAILING TO REQUIRE DR.
VERED TO FOLLOW DISCOVERY DISPUTE RESOLUTION
PROCEDURES.

The trial court erred for the additional and independent reason that the privilege
and waiver issues were never ripe. It failed to require Dr. Vered to follow the discovery
dispute resolution procedures set forth in Utah Rule of Civil Procedure 37 and supporting
8

One of the purposes of the care-review and peer-review privileges is, for example, to
"ensure an open exchange of accurate information between personnel and administrators
in order to improve the effectiveness of studies, evaluations, and any measures
implemented to improve hospitals and the quality of the health care they provide."
Cannon, 2005 UT App 352, ,r 22.
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case law cited herein. Contrary to the Court's direction in Allred and standard discovery
practice, Dr. Vered never raised any objection to Defendants' privilege log and
Defendants were, therefore, deprived of any opportunity to respond or address his
concerns. See Allred, 2014 UT 43, ,r 26. Not only did Dr. Vered fail to raise any
objections as to Defendants' privilege log, Dr. Vered failed ever to inform Defendants
that he believed they were required to submit an affidavit in order to assert the carereview and peer-review privileges. While Defendants believe this position is contrary to
law, had Dr. Vered raised the issue with Defendants prior to the October 6, 2014 hearing,
the parties may very well have been able to come to some resolution or at least narrowed
the scope of their dispute. See, e.g., Clincy v. Transunion Corp., No. 2:14-CV-00398,
2015 WL 3490814, at *2 (D. Utah June 2, 2015) (unpublished) ("The underlying purpose
of the meet and confer process is to "significantly narrow the issues prior to the filing of
any motion." (quotation omitted)). Not only did Dr. Vered fail to raise these issues at all,
he did not even attempt to confer with Defendants "in person or by telephone," as
required by Rule 37. Utah R. Civ. P. 37(a)(2)(B) (a party filing a statement of discovery
issues must include "a certification that the requesting party has in good faith conferred
or attempted to confer with the other affected parties in person or by telephone in an
effort to resolve the dispute without court action"); see also Kolkebeck v. Home Depot
U.S.A., Inc., No. 2:14-CV-00514-CW-DBP, 2015 WL 6394508, at *3 (D. Utah Oct. 22,
2015) (unpublished) (attempting to confer by sending an email is insufficient in light of
the federal court's procedures governing Short Form Discovery motions that require "the
moving party to request to meet and confer, either in person or by telephone, with
24
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alternative dates and times to do so" (quotation omitted)). The trial court's decision to
overlook Dr. Vered' s failure to meet and confer as required by Rule 3 7, alone, means that
this Court should reverse the trial court's order and remand the matter to the trial court
for further proceedings.

III.

THE TRIAL COURT ERRONEOUSLY REFUSED TO REVIEW IN
CA.AIERA THE DISPUTED DOCTJ1\1ENTS BEFORE ORDERL~G
PRODUCTION.

The trial court's decision to order Defendants to produce the disputed documents
is erroneous for the additional and independent reason that it refused to review the
documents in camera to determine whether the care-review and peer-review privileges
apply. This was an abuse of the court's discretion. As made clear in Allred, once a party
has provided a privilege log to which the opposing party has raised objections, "the trial
court may undertake in camera review when, in its sound discretion, it deems such a
review necessary to properly evaluate whether the documents or items withheld from
discovery qualify for the privilege." 2014 UT 43, ~ 26; see also Cannon, 2005 UT App
352,121 ("because the affidavit only suggests the possibility that the privilege applies,
the proper approach for the trial court is to review the incident reports in camera to
determine whether the privilege indeed applies to these documents").
Here, and_presumptively since Dr. Vered never objected to the privilege log prior
to the October 6, 2014 hearing and has only ever made vague, general arguments about
some documents identified in the log at hearings and in filings, there is no dispute that
many of the documents Defendants have been ordered by the trial court to produce are
privileged under the care-review and peer-review review privileges. The trial court,
25
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however, determined that it "could not conclude" - based solely on the privilege log
provided - that the documents are privileged and that once a defendant fails to meet its
evidentiary burden to show the privilege applies, the documents must be produced. This
was contrary to law. Under such circumstances, the trial court was obligated to exercise
its discretion, to protect the people whose candor was encouraged, to review the
documents in camera before ordering the production of any of them - or, at the very
least, articulate a basis for refusing to do so. 9 See Allred, 2014 UT 43, ,i,i 24-27; Cannon,
2005 UT App 352, ,r 21. And, to the extent that review revealed documents covered by
the privilege, the trial court was obligated under law to hold them back from production
to the Dr. Vered. See id. The trial court required none of this, and simply ordered the
privileged documents produced. This was error and requires reversal.

CONCLUSION
For all of the reasons set forth herein, Defendants request that the Court reverse
the interlocutory order of the trial court, requiring Defendants to produce documents
protected by the statutory care-review and peer-review privileges and remand with
instructions to require the parties to meet and confer with respect to any objections Dr.
Vered may have with respect to Defendants' most recently produced privilege log. In the
event the parties are unable to resolve their disputes, the trial court should permit the
parties to brief the question whether the disputed documents are privileged and allow
9

Had the trial court required Dr. V ered to articulate his objections to the privilege log,
pursue meet and confer efforts to resolve them, and then brief the issue by way of a
statement of discovery issues or additional briefing under Utah Rule of Civil Procedure
37, an in camera review might not have been necessary or, at least, significantly
narrowed in scope.
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Defendants to submit supporting evidence. If, after consideration of the parties'
arguments and evidence, the trial court lacks sufficient information to determine whether
the privilege applies, it should conduct an in camera review of the documents to
determine whether the documents are privileged. If they are, in no case should they be
ordered produced.
DATED this 16th day of March, 2016.

;Jjw;J;Jt_.P._

4

Curtis J. Drake
Mark 0. Morris
PaulW.Shakespear

Attorneys for Defendants/Appellants
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§ 26-25-1. Authority to provide data on treatment and condition ... , UT ST§ 26-25-1

West's Utah Code Annotated
Title 26. Utah Health Code
Chapter 25. Confidential Information Release
U.C.A. 1953 § 26-25-1
§ 26-25-1. Authority to

provide data on treatment and condition
of persons to designated agencies--Immunity from liability
Currentness

(l) Any person, health facility, or other organization may, without incurring liability, provide the following information to the
persons and entities described in Subsection (2):

(a) information as determined by the state registrar of vital records appointed under Title 26, Chapter 2, Utah Vital Statistics
Act;

(b) interviews;

(c) reports;

(d) statements;

(e) memoranda;

(t) familial information; and

(g) other data relating to the condition and treatment of any person.

(2) The information described in Subsection (1) may be provided to:

(a) the department and local health departments;

(b) the Division of Substance Abuse and Mental Health within the Department of Human Services;

(c) scientific and health care research organizations affiliated with institutions of higher education;

(d) the Utah Medical Association or any of its allied medical societies;

WESTLAW
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•

§ 26-25-1. Authority to provide data on treatment and condition ... , UT ST§ 26-25-1

(e) peer review committees;

•

(t) professional review organizations;

(g) professional societies and associations; and

•

(h) any health facility's in-house staff committee for the uses described in Subsection (3).

(3) The information described in Subsection (I) may be provided for the following purposes:

(a) study and advancing medical research, with the purpose of reducing the incidence of disease, morbidity, or mortality; or

(b) the evaluation and improvement of hospital and health care rendered by hospitals, health fac ilities, or health care providers .

•

(4) Any person may, without incurring liability, provide information, interviews, reports, statements, memoranda, or other
information relating to the ethical conduct of any health care provider to peer review committees, professional societies and
associations, or any in-hospital staff committee to be used for purposes of intraprofessional society or association discipline.

(5) No liability may arise against any person or organization as a result of:

(a) providing information or material authorized in this section;

•

(b) releasing or publishing findings and conclusions of groups referred to in this section to advance health research and health
education; or

(c) releasing or publishing a summary of these studies in accordance with this chapter.

•

(6) As used in this chapter:

(a) "health care provider" has the meaning set forth in Section 78B-3-403; and

•

(b) "health care faci lity" has the meaning set forth in Section 26-2 1-2.

Credits
Laws 198 1, c. 126, § 24; Laws 1988, c. 130, § I; Laws 1989, c. 142, § I; Laws 1990, c. 93, § 15; Laws 1990, c. 11 4, § 2 1;
Laws 1990, c. 183, § 10; Laws 1992, c. 240, § 2; Laws 1996, c. 201 , § 13, eff. April 29, 1996; Laws 2002, 5th Sp.Sess., c. 8,
§ 7, eff. Sept. 8, 2002; Laws 2003, c. 242, § I; Laws 2008, c. 3, § 39, eff. Feb. 7, 2008.
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IN THE THIRD JUDICIAL DISTRICT COURT
OF TOOELE COUNTY, STATE OF UTAH

)

ELDAD VERED,

)

)

Plaintiff,

)
)

) Case No. 130301902 CT

vs.
TOOELE HOSPITAL CORP., et al,

_________________
Defendant.

)
}
}
}

)

Hearing
Electronically Recorded on
October 6, 2014

BEFORE: THE HONORABLE ROBERT ADKINS
Third District Court Judge
APPEARANCES

For the Plaintiff:

Gary R. Guelker
JENSON & GUELKER
747 E. South Temple, #130
SLC, UT 84102
Telephone: (801) 579-0805

For the Defendant:

Paul Shakespear
SNELL & WILMER
15 W. South Temple, #1200
SLC, UT 84101
Telephone: (801)257-1946

Transcribed by: Natalie Lake, CCT
152 E. Katresha St.
Grantsville, UT 84029
Telephone: (435) 590-5575
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1

P R O C E E D I N G S

2

(Electronically recorded on October 6, 2014)

3

COURT BAILIFF:

4

THE COURT:

5

MR. GUELKER:

7

THE COURT:

9

10

Good afternoon.

case 130906817.

Correct, your Honor, Eldad Vered.
Versus Tooele Hospital Corporation, et al,

Counsel will state their appearances, please?

MR. SHAKESPEAR:

Paul Shakespear on behalf of the

defendants.

11

MR. GUELKER:

12

THE COURT:

13

plaintiff's discovery issues.

14

This is the matter of -- is

it pronounced Vered?

6

8

You may be seated.

MR. GUELKER:

Gary Guelker for Dr. Vered, plaintiff.
All right.

Sure.

I believe we're here on
Mr. Guelker?

Your Honor,

just by way of

15

background, Dr. Vered has essentially asserted two types of

16

claims against the hospital.

17

discrimination in violation of Title 7, and the second claim

18

category of claims are tort claims for intentional interference

19

with economic relations.

20

the hospital made false claims against Dr. Vered of wrongdoing

21

for the purpose of harming his relationship with his patients.

The first is for employment

Essentially what we're saying is that

22

So way back in February of this year -- it was actually

23

February 28~, 2014 -- Dr. Vered served the defendants with a set

24

of interrogatories and request for production of documents,

25

pretty standard requests.

In fact, we gave the defendants a
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1

series of extensions of almost 30 days,

2

answer those responses -- or those requests.

3

answers they had refused to answer some, and on others they said

4

they would produce without a protective order -- they would not

5

produce without a protective order.

6

Well,

I went through,

so they had 60 days to
When we got their

I attempted to resolve some of

7

their disputes, which in fact I thought I had with defendant's

8

Counsel.

9

protective order together.

Then I also stipulated

That was by -- at their request.

10

your Honor,

11

anything from the plaintiffs.

12

excuse me,

13

we worked on getting a
Now

it's October and we still haven't received much of
I will say that last Wednesday --

the defendants.

Last Wednesday I did receive a few documents from

14

defendants.

15

and regulations that we really already had and weren't very

16

substantive.

They really didn't go to the heart of what we were

17

looking for.

Also,

18

log essentially claiming that everything we had requested was

19

protected by this healthcare review peer privilege.

20

These were essentially some bylaws and some rules

your Honor, we received a nine page privilege

What I've tried to do for your Honor is prepare sort of

21

a list of what's still outstanding.

22

that?

23

THE COURT:

24

MR. GUELKER:

25

Honor,

If I could approach with

Please.
The first thing I'd like to note,

your

is you'll see I've highlighted several of these with
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asr.erisks.

2

that the defendants agreed to produce in a -- it was in a letter

3

dated July 1 st of 2014.

4

items.

5

Frankly,

6

hearing today.

They said,

"Yes, we'll produce these

We reserve our objection, but we'll produce them."

7

I was expecting to get at least these items prior to the
We didn't get any of these items.

So based on that alone, we would ask for an order

8

compelling these,

9

entitled to our attorney's fees incurred in connection with this

of course, and then also we think we're

10

motion, because like I said,

11

lingering on for a long time,

12

rather patient in our -- in waiting for these documents and we

13

still haven't gotten those.

14

this has been -- this has been
your Honor,

and frankly,

we've been

Now I believe the other categories of items are,

like

15

you said,

16

calling that -- the defendants claim are protected by the peer

17

review privilege.

18

Honor,

things that the plaintiffs

excuse me, why do I keep

We did get a privilege log.

However,

your

I think it's important to note a couple things.

19

v,

These are in fact items or categories of information

1

First of all,

there's a case which is cited,

I believe,

20

in the defendant's paper here today called Wilson v.

21

Hospital.

22

privilege is.

23

address is the part that says that the party asserting the

24

privilege -- I'm quoting here from Wilson.

25

the privilege must provide a,

IHC

It lays out very clearly what the healthcare review
What it really -- first part of it I'd like to

quote,

The party asserting

"adequate evidentiary basis
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1

to show that the documents were prepared specifically to be

2

submitted for review purposes."

3

If you read that case, what they say is you need to

4

submit an affidavit or provide some witness testimony to show

5

that the documents that you're claiming as a privilege really

6

fall within that privilege, and we haven't received that at all.

7

All we've received -- and I can show you the list,

8

essentially we did not receive any affidavits,

9

of documents,

10

date of the document,

but

just a list

who wrote it, we're not

producing because it's under the peer privilege.

11

Obviously,

your Honor,

if you look at the documents that

12

they're claiming the privilege for,

13

overly broad reading of what the privilege says.

14

this handout for you,

15

it now.

Judge.

I -- there

it's based on
Again,

I've got

I don't know if you want to look at

This just summarizes what the Wilson case says.

16

THE COURT:

17

MR. GUELKER:

Thank you.
If you look here,

your Honor,

I just

18

quoted the statute above.

19

the -- what I believe -- there are two paragraphs from Wilson,

20

which I believe are important for you to consider today.

21

say that,

22

and how that it protects only those documents prepared

23

specifically to be submitted for review purposes."

24
25

If you look down below,

these are

They

"We considered the scope of the peer review privilege

In other words,

your Honor,

this -- the privilege

doesn't apply to anything that a peer review committee may loo~
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It has to be a document that was

1

at in performing peer review.

2

submitted for -- specifically for ~he peer review.

3

words,

4

at records -- medical records -- those records aren't protected

5

because they weren't prepared specifically for the review

6

committee.

7

analysis of those records and put that into a memorandum.

8

think that would be -- come under the peer review privilege.

If

9

you look at what they're claiming as privileged information,

it's

10
11

if there was a -- for example,

In other

if the committee is looking

Now maybe the review committee performed some

I

based on an overly broad reading.
They're -- I can go over them all,

but I think the best

12

thing for the Court to do perhaps is -- first of all, we don't

13

have an evidentiary basis for why the privilege is there,

14

think there is no basis here for them to rely on that.

15

even if they did provide that,

16

sort of in-camera review so that the Court can look at the law

17

and determine whether or not the documents that they're claiming

18

fall within that privilege actually do.

19

because we don't have the required evidentiary basis.

20

So your Honor,

so I

Second,

I believe there needs to be some

We're not there yet

I would ask for -- since we don't have

21

that affidavit,

22

information that we've requested that's on that list because

23

essentially their objection to those items

24

protected by the peer review privilege, and I don't think they've

25

met their burden of establishing that.

I would ask for an order compelling all of the

(inaudible) are

So unless the Court has

-6-

000931
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

1

any other questions,

I'll let the other side speak.

2

THE COURT:

3

MR. GUELKER:

4

THE COURT:

5

MR. SHAKESPEAR:

All right.

Thank you, Mr. Guelker.

Thank you.
Mr. Shakespear?
Thank you,

your Honor.

As far as some

6

of the outstanding issues that Mr. Guelker has raised on his

7

list, we are still in the process of compiling that information.

8

Unfortunately the person at Mountain West that's in charge of

9

gathering those documents and information for us has been out of

10

the office for the last week-and-a-half.

11

the associate that was handling the case before I stepped in has

12

left our firm,

13

process for me to get up to speed as to what's been produced,

14

what we have,

15

versus what's privileged,

16

information.

17

is no longer there,

Then prior to that,

and so it's been a bit of a

and evaluate what we think we should be producing
and also trying to compile some of this

So I don't necessarily think that there is a dispute as

18

to Nos. 1,

19

just because of the care review privilege.

20

privilege a little slightly different -- differently.

21

very broad privilege.

22

information,

23

data furnished by reason of this chapter,

24

conclusions resulting from those studies are privileged

25

communications and not subject to discovery,

3 and 9, although No. 2 I have some concern about,

The statute,

interviews,

reports,

The way I read the

you know,

~

It's a

extends to all

statements, memoranda or other
~

and any findings or

use or receipt in
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1

evidence in any legal proceeding of any ~ind or character.

2

~

So it's a rather broad privilege.

I think that the

3

Wilson case -- it talks about,

4

be submitted for peer -- for review processes, but -- purposes,

5

but at the same time that case involved statistical reports that

6

were generated.

7

submitted directly to the committee and then reviewed.

8

something that came as a result of the care review privilege.

9

you know,

prepares specifically to

It wasn't necessarily something that was
It was

So I have no problem providing an affidavit or a witness

10

to lay the foundation for the applicable privilege, but this

11

process did not allow for us to provide an affidavit,

12

frankly,

13

amount of documents that fall within the care review privilege.

14

and

that affidavit will be quite lengthy because of the

Again,

we're happy to engage in that process if your

15

Honor would like to do that,

16

would mention is that I recognize there were some additional

17

documents,

18

plaintiff also owes us some documents that are referenced in his

19

dep -- Mr. -- or Dr. Vered's deposition,

20

other employment records and things of that sort that we have not

21

seen.

22

and I think the only other thing I

information we owe to the plaintiff, but I think the

such as text messages,

We did get a supplement as well on Friday identifying

23

some witnesses, but we only received one document, and unless

24

I'm mistaken in what that document is,

25

referenced during the deposition,

I don't think it was

and we're still waiting for
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1

those.

2

covers it.

Unless your Honor has any other questions,

3

THE COURT:

4

MR. SHAKESPEAR:

5

THE COURT:

6

MR. GUELKER:

No.

I think that

Thank you, Mr. Shakespear.
Thank you.

Mr. Guelker?
Yes,

I'd like to respond,

your Honor.

You

one of our client's concerns in this case is that -- well,

7

know,

8

we

9

and we think the conduct here is really part of that retaliation.

--

as part of our title 7 we've made a claim of retaliation,

10

We believe their motivation here is to try to drag this

11

case on and on and on so that Dr. Vered,

12

has damaged as his business

13

just has to incur more and more attorney's fees in trying to

14

compel things,

15

when we do that in good faith,

16

somebody who we believe

whose business has been damaged

trying to negotiate over things,

and even though

we still don't get anything.

With respect to -- I under -- with all due respect to

17

Counsel,

18

the largest law firms in this state.

19

protective order has been placed -- in place now since July.

20

suggest that because one associate left this case they've been

21

unable to provide it for July, August, September and now in

22

October.

23

~

you know,

~

Snell and Wilmer marks themselves as one of
To suggest that we've -- a

I don't think that holds water,
So at a very minimum,

To

your Honor.

I think we need an order that

24

requires these to be produced quickly,

25

entitled to our attorney's fees here, given the fact that we

and I think we are

-9-

000934
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

1

ha -- we were required to file essentially a motion to compel

2

over an issue that the other side admits that they had an

3

obligation to produce.

4

attorney's fees shouldn't be awarded.

5

Honor.

So there really is not defense as to why

6

THE COURT:

7

MR. SHAKESPEAR:

8

THE COURT:

9

All right.
Yes,

All right.

So that's all I have,

your

Submit it?
your Honor.
The Court is ordering that all

of the discovery requested is ordered produced.

The defendants

10

have 14 days to produce that.

11

has not been an adequate evidentiary basis to show that the

12

documents were specifically prepared to be submitted for the

13

review purposes, and is ordering that all of the documents be

14

produced.

15

The Court is finding that there

The Court is awarding reasonable attorney fees.

16

Mr. Guelker,

17

have five days to file any objection to that,

18

will rule on some amount of attorney's fees,

19

award fees.

20

you may submit an affidavit.

Mr. Shakespear,

and then the Court
but I do intend to

Is there anything else we need to address?

21

other thing.

22

needs to produce,

23

here again if there's some items that --

Counsel,

you

There is one

if there are things that the plaintiff

let's get those produced so that we're not back

24

MR. GUELKER:

25

THE COURT:

Sure,

your Honor.

We can --

-- need to be produced.

It's not cost

~
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1

effective for either party to have to come back here.

2

Mr. Guelker,

3

today,

if you would prepare the order from the hearing

sir?

4

MR. GUELKER:

There's one other issue, your Honor.

5

is very brief.

6

has sort of been thrown off.

7

any objection to us doing a revised discovery schedule?

8
9

In light of this,

THE COURT:

This

there -- our discovery schedule

Is it all right if -- do you have

I don't.

Anything that Counsel stipulates

to I will pretty much approve.

10

MR. GUELKER:

11

THE COURT:

12

MR. GUELKER:

13

THE COURT:

14

MR. GUELKER:

15

MR. SHAKESPEAR:

Okay.

Very good.

~

So hopefully you can work that out.
I

think we can.

Thank you, and we'll be in recess.
Thank you,

Judge.

I -- sorry, your Honor.

One other

16

question.

17

if we provide the evidentiary basis or you saying that that door

18

is shut and we're

As far as the production of the care review materials,

19

THE COURT:

20

MR. SHAKESPEAR:

That door is shut at this point.
Okay.

My only concern is that with the

21

expedited discovery proceedings, we're not allowed by rule to

22

attach any sort of document to our response and we're limited to

23

four pages, and so we didn't really have an opportunity to

24

provide any of that information to your Honor prior to today's

25

hearing.

So I would seek -- you know,

request at least the
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1

indulgence of providing an affidavit that he can review, and if

2

we still have a dispute we can talk about that, but I

3

know,

4

stand.

5
6

--

you

I understand your Honor's ruling if you'd like that to

THE COURT:

And that is my ruling that I'm not going to

give Counsel an additional opportunity to do that.

7

MR. SHAKESPEAR:

8

THE COURT:

9

MR. GUELKER:

Okay.

Okay.
Thank you, Judge.

10

THE COURT:

11

(Hearing concluded}

Thank you.
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IN THE THIRD JUDICIAL DISTRICT COURT
OF TOOELE COUNTY, STATE OF UTAH

}
}

ELDAD VERED,

}

Plaintiff,

}
}

} Case No. 130301902 CT

vs.

}

TOOELE HOSPITAL CORP., et al,

_________________
Defendant.

}
}
}

}

~

Hearing
Electronically Recorded on
August 24, 2015
~

BEFORE: THE HONORABLE ROBERT ADKINS
Third District Court Judge
APPEARANCES
For the Plaintiff:

Gary R. Guelker
JENSON & GUELKER
747 E. South Temple, #130
SLC, UT 84102
Telephone: (801) 579-0805

For the Defendant:

Mark O. Morris
SNELL & WILMER
15 W. South Temple, #1200
SLC, UT 84101
Telephone: (801)257-1946

Transcribed by: Natalie Lake, CCT
152 E. Katresha St.
Grantsville, UT 84029
Telephone: (435) 590-5575
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1

P R O C E E D I N G S

2

(Electronically recorded on August 24,

3

4

THE COURT:

Good afternoon.

2015)

This is the matter

is it

pronounced Vered?

5

MR. GUELKER:

6

THE COURT:

7

It is case 130301902.

8

please?

9

Yes,

Versus Tooele Hospital Corporation, et al.
Counsel will state their appearances,

MR. GUELKER:

10

your Honor, Vered.

Gary Guelker for the plaintiff,

MR. MORRIS:

Dr. Vered.

Your Honor, Mark Morris for the defendants,

11

and with me at Counsel table is Ms. Joleen Perez from the

12

hospital.

13

THE COURT:

All right.

We're here on two motions,

14

both of them filed by the defendant.

15

reconsideration, and the motion for partial summary judgment.

16

Counsel, how would you like to proceed on those two motions?

17

18

MR. MORRIS:

I think it makes sense to proceed with

reconsideration first,

19

THE COURT:

20

MR. MORRIS:

There is the motion for

your Honor.

All right.
Thank you.

Then I'll hear from you,

sir.

May it please the Court, Mark

21

Morris.

22

of appearing before you,

23

asking -- or making clear the relief we seek here.

24

we ask the Court to do.

25

from the bench that the Court gave on October 6 th ,

I think this is the first time I've had the pleasure
your Honor.

I'd like to begin with
This is what

We'd ask the Court to vacate the order
2014.
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1

That order compelled my clients to produce documents as

2

to which there was a claim of care and peer review privilege.

3

That order also ordered that my client pay the attorney's fees of

4

the plaintiff by reason of the statement of discovery issues that

5

had been brought forward.

6

We ask that the Court vacate that ord -- those orders

7

for the reasons I'll state in a minute.

8

Honor,

9

Counsel before that October 6 th hearing doesn't satisfy the

The next thing,

your

is if the privilege log that we provided to plaintiff's

10

plaintiff in terms of identifying adequately the foundational

11

bases for the assertion of those privileges,

12

would be appropriate for the plaintiff to tell us what portions

13

of the privilege log they have questions about, and that we would

14

pursue the required meet and confer procedures on the privilege

15

log, and hopefully resolve the issues.

16

resolved,

17

statement of discovery issues, and we could hopefully frame it

18

here.

19

then we believe it

If the issues cannot be

then it -- plaintiff would be free then to provide a

I want to candidly tell the Court today that as I look

20

at the privilege log that we attached to our moving papers here,

21

your Honor,

22

requirements that came out about three weeks after we provided

23

the privilege log.

24

decision that the Utah Supreme Court issued on October 21 st •

25

I don't know that it satisfies all the foundational

I'm referring, of course,

to the Allred

The privilege log was provided on September 30~, about

-3-
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1

three weeks before that decision came out.

2

candid with the Court and indicate that I believe the privilege

3

log certainly potentially has some issues in terms of how

4

complete the foundational bases for the privilege assertions

5

therein are, and -- but I have not yet heard, your Honor,

6

the plaintiff any specificity in terms of what could be wrong

7

with it or what more they want to know.

8

issues haven't been framed as to the privilege log.

9

privilege log really hasn't been disposed of in any fashion.

10

So I want to be

from

Consequently, those
The

The only alternative, your Honor, at this point I think

11

under the Allred decision would be for us to provide all the

12

documents to the Court for an in-camera inspection.

13

think would be a constructive use of the Court's time, because I

14

believe it's likely many of those documents can be produced now

15

that we have a protective order in place, and that

16

confidentiality can be maintained, but some of them I do believe

17

are going to be within the care and peer review privileges.

18

I don't

The chronology that led us to this point, your Honor,

19

began on February 28 th ,

20

document -- its document

21

asking for all documents concerning Vered written by any

22

employee.

23

date, time, place, subject matter, didn't matter.

24

our responses in April objecting in part because of the care and

25

peer review privileges.

2014 where the plaintiffs issued a
their document request No. 3, simply

All documents that concern him.

No specificity as to
So we filed

-4-
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1

We also indicated we would need a proposed protective

2

order before we produced documents.

3

to the plaintiff on May 19 th saying here's what we suggest.

4

June 18th, a month later, your Honor, no response yet to our

5

proposed protective order.

6

and there they requested the privilege log.

7

we responded to that letter, your Honor, and we agreed to produce

8

certain documents, of course, subject to the protective order

9

that hadn't been entered yet, and we also sought more specificity

We sent a protective order
On

~

10

We got the meet and confer letter,
A couple weeks later

as to what documents concerning Dr. Vered they were seeking.
Finally on August 4 th the protective order was entered,

11

12

and a month after that the statement of discovery issues came

13

forth.

14

statement of discovery issues is the relief that it sought.

15

relief therein was, quote, ~or. Vered is entitled to an order

16

which compels defendants to provide all the interrogatory answers

17

and discovery documents that they previously agreed to produce to

18

defendants," period.

19

statement of discovery issues.

20

I think the most important thing to know about the
The

~

That was the only relief sought in that

We responded, your Honor, on September 11 th , and

21

we made the following clear.

22

of supplementing our prior production now that we have the

23

protective order in place.

24

was in process.

25

always excuse some delay, but John Wirthlin left my firm.

One thing

Number one, we were in the process

We indicated that the privilege log
and I understand that this doesn't
He had
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1

been the associate working on this case when he got a job offer

2

in Florida and left to take it.

3

was made known to the Court and to plaintiff's Counsel.

4

We did have some delay,

but this

We also noted that other than the sim -- the single

5

letter,

6

either in a meeting or on the phone to meet and confer over these

7

matters.

8

There's been no complaint, no demand for a meet and confer, no --

9

nothing pointing out any problems with that privilege log.

10

there had been no statutorily required conversation

So on September 30 th the privilege log was provided.

Then on October 6 th ,

2014 I think the Court is aware

11

and let me say now,

12

plaintiff's Counsel here in acknowledging in opposition to this

13

reconsideration motion this, quote,

14

hearing on his statement of discovery issues Dr. Vered raised

15

for the first time the complete absence of any affidavit or other

16

evidence showing application of privilege."

17

Now they

your Honor,

I appreciate the candor of

"It is true that at the

the plaintiff had had in their hands the
Nothing until October 6 th had

18

privilege log but no affidavit.

19

told my client that an affidavit was required to defend the

20

privilege assertion here.

21

camera inspection, and I think latching on to the absence of an

22

affidavit argument that was made for the first time there,

23

Court issued its two orders requiring production of all material

24

and assessing attorney's fees.

25

So your Honor, without doing any in-

the

Two weeks later -- less than two weeks later, your
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1

Honor, on October 17 th this motion for reconsideration was filed.

2

Under Utah law there are basically six factors that weigh into

3

this:

4

in the law,

5

and inadequate briefing.

the argument is presented in a different light, a change

6

new evidence, manifest injustice, correcting errors

I think largely, your Honor,

the change in the law that

7

occurred four days after we filed that motion was in the Allred

8

vs. Saunders case on October 21 st ,

9

Court said.

2014.

This is what the Supreme

Quote, "Our rules contemplate that a party seeking

10

to withhold relevant but arguably privileged material from

11

discovery will prepare and produce a privilege log sufficient

12

to allow the opposing party to evaluate the claim or privilege.

13

The opposing party may then raise objections to the asserted

14

privilege, and the district court may undertake an in-camera

15

review when in its sound discretion it deems such a review

16

necessary."

17

That is the law,

your Honor, and procedurally we're only

18

at stage one.

19

The opposing party has not raised objections to the privilege

20

privileges asserted in that log,

21

ripe at this time for the Court to undertake an in-camera review.

22

We have provided a privilege log to the plaintiff.

nor do I think the situation is

Under the Allred case, your Honor,

there is no

23

requirement of an affidavit.

24

argument here that there is a requirement for a foundational

25

showing.

I understand the plaintiff's

It doesn't say that that has to come in through an
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1

affidavit or through sworn testimony, and as I look at our

2

privilege review log, your Honor,

3

better job.

4

THE COURT:

I believe that we can do a

That's the question I had.

This was my

5

question, Mr. Morris -- and before I get to my question,

6

to apologize to Counsel.

7

When a request to submit is filed without an order, it does not

8

generally get flagged and submitted to us, so it had been sitting

9

out there for months.

I want

We should have heard this months ago.

We didn't know about it.

I apologize.

10

Somehow we

11

out how to get those matters to us for decision because this one

12

just sat there and we didn't see it, and it's our fault,

13

apologize for that.

14

the courts have got to do a better way of figuring

The question I had, Mr. Morris, was this.

and I

How does the

15

10 page log provide -- in the words of Allred -- provide

16

sufficient foundational material to establish that each withheld

17

document or item was created specifically for an investigation

18

for the purpose of evaluating care provided to reduce morbidity

19

or mortality or to improve the quality of medical care.

20

in just looking at that,

21

of those documents met that standard.

22

MR. MORRIS:

That

I -- I'm not sure I could determine any

Your Honor,

I couldn't agree with you more.

23

I come here having reviewed this in preparation for the argument

24

today, and I think there are some things there because there

25

are -- certainly there are attorney/client communications listed
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there, and there are also communications -- for example, I'm just

2

looking on page 3, September 5, 2013.

3

Stringberg sent a letter to Dr. Vered.

4

investigation and interview request.

5

information.

6

information in connection with an investigation.

7

Phillip Eaton and Gayle
It's a notice of
So there we're seeking

That's a privileged document because it is seeking

I also believe, too, your Honor, that there are

8

communications from people within the hospital about Dr. Vered

9

that concern him that would be in response to request for

10

information.

11

that now that we have this guidance that came three weeks after

12

this privilege log, we can do a better job.

13

As I indicated before, your Honor,

I agree with you

Because I think we got sort of distracted by everything

14

and we've been briefing other motions and this motion, I don't

15

know that plaintiff's Counsel has had an opportunity to -- well,

16

plaintiff's Counsel has not identified for us with respect to

17

these privilege assertions, you know, the matters that concern

18

them, because I think some clearly are satisfied if they're a

19

response to an inquiry or an investigation.

20

I'll tell you the ones that I'm the most curious about,

21

your Honor, and I haven't laid eyes on them, are you know, these

22

meeting agendas.

23

all they say, I can't believe we're going to say that's

24

privileged.

25

response to an investigation or this employee or that employee

If Dr. Vered's name appears on them and that's

If the meeting agenda references statements made in
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had complaints about Dr. Vered,

2

either have to redact or -- and at least indicate the

3

foundational basis and lay that out and say so-and-so had these

4

comments about Dr. Vered.

5

but that's the subject matter.

6

then I think we're going to

We're not comfortable reviewing them,

So as I indicated, your Honor,

I don't think it would be

7

fair to the plaintiff to tell them they got to go to work now and

8

point out every problem because I think the Court and I both see

9

some of the problems with this, and I -- as part one -- one bit

10

of relief I ask the Court for here is a couple of weeks to go

11

back and supplement this privilege log.

12

Believe me, when I say supplement,

it's not going to get

13

bigger.

14

after this lodge was produced and put it to work, and come up

15

with a privilege log that is going to make it a much easier job

16

for Counsel to identify where we really have a fight,

17

confident a number of things that are identified here as care

18

review privilege may not satisfy the test that we got three weeks

19

after we produced this.

20
21
22

I'd like to take the guidance that came out three weeks

THE COURT:
anything further,

because I'm

And I appreciate that, Mr. Morris.

Is there

sir?

MR. MORRIS:

That's what we ask for,

your Honor.

That's

23

the chronology that I think supports vacating those two prior

24

orders without prejudice to the Court's ability to compel

25

production later, but unfortunately I think the Supreme Court has
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saddled you,

2

documents that we truly have a fight about satisfy the privilege.

3

your Honor, with the job of determining whether the

I'm not sure that the

the sort of waiver argument

4

that was made on October 6 th means that all these documents are

5

just released into the world.

6

said was let Counsel narrow the field as much as they can, and

7

then the Court's going to have to do an in-camera inspection.

8

I don't want to burden the Court with these 10 pages.

9

we -- we can work with Counsel and get this down to a much more

What the Supreme Court in Allred

I think

10

manageable fight if there is going to be one, and we could simply

11

submit it after that.

12

THE COURT:

I -- it has been about nine months, but I

13

think I ruled the way I did based on the responses to discovery

14

that plaintiff was getting almost nothing in response,

15

when we look at the log,

16

establishing a basis, and then -- and I did take into

17

consideration the lack of the affidavit,

18

probably -- I probably did that in relationship to the log

19

and Mr. Guelker's claim that there wasn't anything in the way

20

of an affidavit or anything more to establish that they were

21

privileged.

22

and then

I was concerned about that not

and I -- that was

So that's probably why I ruled the way I did,

that

23

I was concerned that the plaintiff was entitled to I thought

24

most of the information certainly, but I

25

determination that it -- that it was in fact privileged.

just couldn't make a
So with
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that said, and I -- again, Mr. Morris,

2

If there's nothing further,

3

back to you, sir.

I appreciate your candor.

I'll hear from Guelker and then come

4

MR. MORRIS:

5

THE COURT:

6

MR. GUELKER:

7

you alluded to there,

8

the status that we have right now is an oral order from the bench

9

requiring the defendants to essentially respond to all of Dr.

Thank you,

your Honor.

Thank you.
Thank you,

your Honor.

As you -- I think

the order as we stand right now is

10

Vered's discovery requests in full on the grounds that any

11

privilege that they've asserted had been waived.

12

we'd simply ask for that order to stand.

13

or

What we --

Initially I think it's important to remember that the

14

Court's initial order was not just based solely on a lack of

15

foundation for the peer review privilege claim.

16

based on the hospital's refusal to comply with discovery in a

17

timely manner.

18

that we're here about today were served over a year-and-a-half

19

ago,

20

on April 25 th ,

21

It was also

As Mr. Morris alluded to, the discovery requests

February 28 th ,

2014.

Defendant's initial responses came out

2014, about two months later.

Frankly, your Honor, this is when the privilege -- it

22

was when the privilege was first asserted.

23

the responses, and therefore, that is when the privilege log

24

should have been produced back in April of last year,

25

future time from where we stand now.

It wasn't asserted in

not some
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The fact is the hospital waited, then waited over five

2

months to disclose a privilege log, and it was only disclosed --

3

this privilege log only came about after Dr. Vered was required

4

to incur legal fees and after he filed his motion to compel

5

discovery.

Even then the privilege log wasn't produced in

6

response

direct response to the motion to compel.

7

provided after the briefing was completed, and one week before

8

the hearing.

9

It was

This was the real problem with the first privilege log,

10

your Honor.

11

per se.

12

provided any foundation showing why the privilege applied.

13

recall, that first log only identified the document, the date it

14

was created and who created it.

15

have to provide an adequate evidentiary basis to show that the

16

documents were prepared specifically to be submitted for review

17

purposes.

18

privilege to be waived, as I recall.

19

awarded his attorney's fees.

20

It wasn't that it wasn't accompanied by an affidavit

It was really that there was nothing on the log that
As I

The case law was clear that you

Your Honor, that was why the Court deemed the

Frankly,

your Honor,

That's why Dr. Vered was

I would say this motion to

21

reconsider is simply consistent with the hospital's attempt

22

to continue to delay this matter.

23

hearing, it's certainly my client's impression that's what going

24

here is that the hospital is attempting to wear him down

25

financially by filing motions instead of responding to discovery.

As I told you at the first
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You know,

it was only after we filed a motion, after we

2

got an order from this Court that the hospital finally provided

3

an affidavit in which it claimed to have finally provided some

4

foundational evidence as to why the privilege applied.

5

your Honor,

6

admit in their memo that they haven't even produced a full

7

privilege log yet.

8

9

Really,

they still haven't complied, and here's why.

They

I would refer you to footnote 1 on page 16 of their
initial memorandum in which they say, quote, ~rt is important to

10

note that the privilege log attached, Exhibit 1 to Ms. Perez's

11

affidavit, does not contain all the documents in Dr. Vered's

12

credentialing equality file,

13

privileged documents.

14

accurate representation of the types of privileged documents that

15

are in Dr. Vered's credentialing equality file and some other

16

privileged documents that are absent a privilege responsive to

17

Dr. Vered's discovery.

18

supplement this privilege log should it be necessary."

19

Well,

let alone all responsive but

The contents in the privilege log are an

With that being said, defendants can

your Honor,

it's now been 16 months since the

20

hospital filed its initial responses to Dr. Vered's discovery,

21

and they still have not complied with the most basic requirement

22

needed to assert the privilege.

23

privilege log.

24

is withholding pursuant to the privilege.

25

They have not produced a full

We still don't know what documents the hospital

We don't have the privilege log, even though we've had
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1

two rounds of briefing wherein the hospital itself analogizes

2

that a privilege log is necessary, proving your Honor,

3

justifies the denial of the hospital's motion. They have now

4

waived any sort of privilege that they may have with respect to

5

these documents because they haven't provided a full privilege

6

log.

7

this alone

Your Honor, even with respect to the documents that

8

are identified in the privilege log,

9

(inaudible)

I would say that they show

privilege applies, and I think Mr. Morris to a

10

certain extent has conceded that,

so I'm not going to pound into

11

that.

I think your Honor,

to give them yet another

12

bite of the apple to try to comply with this,

13

to Dr. Vered.

14

to say

it's simply unfair

Dr. Vered filed these discovery responses in February of

15

last year, and we're still fighting to try to get any sort of

16

thing from his credentialing files,

17

some of these documents don't fall within the privilege.

18

I think I've made my point,

even though now apparently

your Honor.

I'm not going

19

to go over all these points, but I would say they've waived the

20

privilege.

21

the bench, and that Dr. Vered be reimbursed for the attorney's

22

fees he's had to incur in not only filing the initial statement

23

of issues -- of discovery issues, but now in connection with this

24

motion to reconsider.

25

that's all I have.

We'd ask you to maintain the order that you gave from

Unless you have any questions,

your Honor,
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1
2
3

THE COURT:

All right.

Thank you, Mr. Guelker.

Mr. Morris?
MR. MORRIS:

I think the most important thing for

4

the Court to keep in mind is that the remedy for -- or the

5

consequence of not providing a sufficient foundation in the

6

privilege log is going to be asking this Court to make the

7

determination.

8

privilege log or foundational basis means it's open season on all

9

those documents and they come out into the world and breach the

The Allred case does not say that an inadequate

10

confidence and the statutorily important prerogative to invite

11

candor from people when you're evaluating a healthcare provider.

12

There's a statutory state legislature endorsed policy

13

that if you are candid in assessing a healthcare provider, you're

14

going to enjoy a privilege.

15

the privilege that all those people relied on in complaining

16

about Dr. Vered and the things that he did at the hospital is not

17

the result that the Allred court indicated, but rather this Court

18

has to then do an in-camera review and make its own assessment.

19

I -- your Honor,

To say that the hospital can waive

I think that's simply not fair to the

20

Court to do a dump like this on the Court, but it's not fair to

21

my client either when the law laying out not only the procedure,

22

but a much more clarified and definitive standard that we have to

23

apply to these documents didn't come out until three weeks after

24

the Court issued the order.

25

I don't know how much Dr. Vered incurred in attorney's
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fees for his Counsel to put together a four page statement of

2

discovery issues or to come out here, but you know,

3

this case is certainly not the fault of the hospital solely.

4

proposed a protective order in May.

5

on it until July.

6

point the fingers back and forth about how long it's taken

7

Counsel to get back and to respond to these things.

8
9

the delay in
We

They didn't get back to us

I don't think it's a good use of our time to

The fact is that no meet and confer procedure that the
rules require has taken place with respect to the privilege log.

10

No letter to us,

11

that deficiency.

12

trying to suggest I don't want the plaintiff -- I don't want Dr.

13

Vered to pay his attorneys to have to go through that because I

14

can look at this,

15

the foundational bases for these things.

16

no meeting where we discussed this deficiency or
By coming here today,

and frankly,

your Honor,

I'm simply

I can see where we fell short on

So I think it's fair to tell my client to spend the

17

money it needs to spend to get these privilege log in the shape

18

that is consistent with the law that's come out since its

19

creation, and I know Mr. Guelker and I can work well together to

20

refine this and get it done to a point I believe Mr. Guelker is

21

going to be willing to concede that some of these documents falls

22

within the privilege, but there is no case law and no statutory

23

basis to say that the privilege that the legislature imbued

24

statutorily in these documents and in particular in interviews

25

and assessments and comments made by coworkers that the privilege
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they anticipate when they tried to be candid and assessed Dr.

2

Vered is somehow waived by the hospital.

3

That's not what the law is.

I think the law requires

4

this Court to honor and respect that privilege, and I'm simply

5

suggesting today that we save the Court the hassle of going

6

through a stack of papers and making that determination on its

7

own.

8

that's the right way to proceed here.

That I think would upset the Court, and I don't think

So again, we'd ask the Court to vacate the October 6 th

9

10

order to produce all these documents and assess these and let my

11

client comply with the law that has come out since that hearing

12

and since the privilege log.

13

Honor.

I think that would be fair,

your

Any other questions for me?

14

THE COURT:

15

MR. MORRIS:

16

THE COURT:

No,

I don't.

Thank you.
Thank you, Mr. Morris.

Submit it, Counsel?

17

The Court believes that the defendant has the -- has to show that

18

the documents are privileged from the documents provided by the

19

defendant.

20

conclude that they are privileged.

21

burden that the defendant has to meet if they are not -- if the

22

documents are not to be produced.

23

The Court could not conclude and still today cannot
That appears to me to be the

I've heard today Mr. Guelker claim that there are still

24

other documents that have not been produced on the log,

25

defendant still has other documents.

that the

The Court is affirming its

-18-

000673
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

1

prior oral ruling.

2

are ordered produced.

3

have been produced,

4

and the Court is not modifying its prior oral ruling.

The documents identified in the 10 page log
If there are other documents that should

the Court will expect those to be produced,

5

Mr. Guelker, if you would prepare the order on that,

6

and the Court will decide an appropriate amount of attorney's

7

fees.

8

Mr. Morris,

9

could raise that objection, and the Court will then make a

You may submit your affidavit with that, Mr. Guelker.
if you object to the amount claimed,

you certainly

10

decision as to attorney's fees.

11

way would be just to leave that blank in your proposed order, and

12

the Court will decide that amount.

13
14

As to the next motion,
judgment, and Mr. Morris,

Mr. Guelker, perhaps the easiest

the motion for partial summary

I'll hear from you, sir.

15

MR. MORRIS:

16

Honor, on the attorney's fees.

It's the fees up through October

17

6 th that the Court is awarding?

Up through the hearing on October

And just -- I'd like clarification, your

18
19

THE COURT:

That is what I ordered at that time.

20

Mr. Guelker,

21

hear from both Counsel before we address the other motion.

22

you requesting fees after October 6 th ?

23

you're claiming further fees,

MR. GUELKER:

If

I suppose we should
Are

I thought -- if I didn't make that clear

24

in my argument,

25

the fees that we've had to incur in connection with the motion to

I am,

your Honor.

I would -- we would ask for
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reconsider as well.

2

it's nothing that we precipitated.

3

just another cost my client had to incur in order to get the

4

discovery he's seeking.

It's all connected with the same issue, and

(ii
It wasn't our motion.

It was

Gj})

5

MR. MORRIS:

My response to that,

your Honor, would be

6

the motion to reconsider was certainly made in good faith because

7

of arguments that were presented for the very first time at that

8

hearing,

9

subsequent law that came out I think was certainly good grounds

the waiver argument,

the need for an affidavit,

10

to have the Court revisit the issue.

11

pay Dr. Vered's fees for briefing that matter.

12

THE COURT:

and the

My client shouldn't have to

Let's do this, Counsel.

Mr. Guelker,

if you

13

would break the fees out through October 6 th and then break the

14

fees out that you're requesting after October 6 th ,

15

that under advisement as to whether or not fees after October 6 th

16

should be awarded.

17

MR. GUELKER:

18

MR. MORRIS:

19

THE COURT:

20

MR. MORRIS:

Very good,

your Honor.

and I will take

Thank you.

Thank you, your Honor.
All right.

Thank you.

May it please the Court again,

your Honor,

21

on October 22nd,

22

Valley.

23

that consent he said, "I extend immunity to and release from any

24

and all liability the hospital,

25

and any third parties," et cetera, et cetera for essentially

2013,

Dr. Vered applied for privileges at Jordan

When he went there he signed a consent and release.

In

its authorized representatives
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candidly responding to the request for information.

2

It's the prerogative and a necessity for a hospital

3

when a stranger walks in the door and says, "I want to practice

4

medicine here," that person in Dr. Vered's case was authorized

5

and he signed this release saying, "I specifically authorize the

6

facility and its authorized representatives to consult with any

7

third party who may have information, including otherwise

8

privileged or confidential information bearing on my professional

9

qualifications, credentials, et cetera, character, emotional

10

stability, ethics, behavior or any other matter bearing on my

11

satisfaction of the criteria," et cetera, et cetera.

12

Dr. Vered authorized any third party that Jordan Valley

13

went to to release privileged and confidential information

14

concerning his character, his abilities, virtually any aspect of

15

him -- personality and behavior expressly.

16

A week later on November 1 st Dr. Vered signed a behavior

17

agreement with the Tooele Hospital.

18

clause in that behavior agreement.

19

for itself, your Honor, and we appreciate the fact that the Court

20

has sealed this proceeding to protect that confidentiality.

21

Vered agreed in that agreement that nothing herein shall prohibit

22

a response to a query from another facility.

23

There is a confidentiality
The behavior agreement speaks

Dr.

Nothing.

So 28 days later on November 29 th Dr. Vered signed

24

another release and consent with St. Marks Hospital.

25

there,

"I authorize any third party,

He said

including -- to release

. -21-

000676
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

~

1

information" -- again including, quote -- "otherwise privileged

2

or confidential information."

3

St. Marks that, "If I violate this provision,

4

all of the released parties attorney's fees,

5

expenses."

He said also in that release to
I will pay for
court costs and

6

In other words, if I renege on the license I am giving

7

to anyone out there who has information that is being sought by

8

St. Marks Hospital, I'm going to have to pay their attorney's

9

fees, and I'm telling St. Marks Hospital I will do that.

Why?

10

Because St. Marks Hospital and every other hospital in the State

11

of Utah is entitled to candor and honesty when they get these

12

responses.

13

state is going to want is to have a doctor start suing people who

14

answer those questions honestly.

15

The last thing the legislature or any Court in the

On December 16 th Dr. Vered resigned from Tooele Hospital

1st\

16

staff.

17

told IHC, "It is my request and I hereby give consent," to the

18

same sort of releases of information that the other two consents

19

and releases referenced.

20

because it says here in Dr. Vered's words, "It is my intention to

21

induce and encourage responses."

22

them to rely on the release and the consent and the authority

23

that he was giving IHC in that case.

24
25

On December

two days later, he went to IHC and he

The IHC language is interesting, too,

A few months later on May

So he told people he expected

1st\

2014 Dr. Vered filled

out a consent and release form with Molina Healthcare where he
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1

authorized expressly the release of disciplinary information.

2

He said,

3

protection is in addition to any other immunities that healthcare

4

facilities already enjoy under statute in providing candid and

5

honest responses to inquiries made by facilities to which doctors

6

and healthcare providers applied for privileges.

7

ur

further agree not to sue," and he said that this

In response to each of these requests, what did the

8

Tooele Hospital do?

9

behavioral agreement.

What it did not do was provide a copy of the
The behavioral agreement sets forth what

10

Dr. Vered agreed with the hospital was going to happen if he

11

continued his terrible conduct,

12

recorded,

13

monitored, and if it didn't get better the hospital would have

14

the remedies available to it.

15

that calls were going to be

that his behavior was going to be watched and

Now the hospital didn't just hand over a copy of

16

the behavioral agreement, although I don't think there's any

17

question, your Honor, but given the breadth of these releases

18

from these four institutions it could have.

19

said was in response to the questionnaire on November 1, 2013 Dr.

20

Vered signed a behavior agreement, period.

21

Jordan Valley went on to give him privileges.

22

All the hospital

That's all it said.

After a few letters and some correspondence, Dr. Vered

23

sued the hospital claiming, among other things,

24

responding to those requests that were expressly authorized by

25

him was a breach of the confidentiality portion of the contract,

that its
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1

and very simply, your Honor, our two responses to that are

2

No. 1, the confidentiality clause and the behavior agreement was

3

limited.

4

stop us from responding to lawful requests from other facilities.

5

It said right in there that nothing herein was going to

So right there he doesn't enjoy confident -- absolute

6

confidentiality.

7

he expressly waived, and my client -- when he gets four letters

8

from other hospitals saying here's the release that Dr. Vered

9

signed giving you immunity, acknowledging that he not only

10

Secondly, whatever confidentiality did attach,

authorizes but encourages and induces responses.

11

Dr. Vered knew he had signed this behavior agreement

12

before he applied for privileges after November 1.

13

applied for privileges before November 1 at Jordan Valley -- or

14

at Pioneer, rather, and he knew the request was out there, and

15

he had an opportunity to negotiate a confidentiality clause that

16

could have -- although I don't know how it legally could have,

17

but he at least could have alerted us to the fact that,

18

applying for privileges elsewhere, and when these requests come

19

in,

20

He had

"Hey, I'm

I don't want my behavior agreement being let out the door.n
Well, my client in an abundance of caution and in

21

fairness to him didn't let it out the door.

22

the fact of a behavior agreement being signed, and there's no

23

dispute about any of these facts,

24

the releases is very clear.

25

your Honor.

It simply identified

The language of

In opposition to the motion there's a lot of history
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about what led to the behavior agreement.

2

irrelevant.

3

guarantees immunity when healthcare facilities share information

4

like this, and the confidentiality agreement itself that he

5

signed said nothing in it is going to stop us from candidly

6

responding to requests from other healthcare facilities.

He authorized this release,

That's completely
the state statute

7

Because he ignored his agreement in our agreement

8

with him, and he has ignored his agreement with these four

9

institutions that he applied to for privileges, we'd ask the

10

Court to dismiss his breach of contract claim arising from the

11

defendant's responses to these hospitals,

12

attorney's fees as he agreed to pay in the St. Marks release for

13

having to bring this motion and have that claim struck.

14

THE COURT:

Mr. Morris,

and to award my client

let me ask you, because

15

Mr. Guelker makes the claim that it was not a behavioral

16

agreement,

17

to that,

18

it was a confidential agreement, what is your response

sir?
MR. MORRIS:

My response,

your Honor,

is that we

19

certainly wanted to respect the confidentiality of what Dr. Vered

20

was agreeing to here, and in one paragraph it addresses the

21

nature of the confidentiality that will attach to this, but if

22

you read the agreement,

23

confidentiality except in the one paragraph.

24
25

your Honor,

there's nothing that evokes

We were happy to call it a confidential agreement so
that anyone looking at the first page wouldn't willy nilly think
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1

this could be cut loose and put out into the public.

2

that calling it a confidential agreement was generic because it

3

is supposed to be confidential, but when Dr. Vered expressly

4

acknowledged and agreed that it was not absolute and that nothing

5

in this agreement was going to prevent the hospital from being

6

candid with other hospitals looking to employ Dr. Vered, calling

7

it a confidentiality agreement or a confidential agreement

8

doesn't do anything more for it, your Honor, than I think having

9

the clause in there that -- the only clause that addresses

10

I would say

confidentiality.

11

THE COURT:

12

MR. MORRIS:

13

THE COURT:

14

MR. GUELKER:

All right.

Thank you, sir.

Thank you.
Mr. Guelker?
Thank you, your Honor.

Your Honor,

I

15

think really what this boils down to, this motion, the relevant

16

issue is whether the confidential agreement between Dr. Vered and

17

the hospital fell within the scope of information that Dr. Vered

18

authorized to be released as part of the credentialing process

19

with these other four hospitals.

20

Dr. Vered believes that it does not, but at a minimum,

21

I think it presents a question of fact that a jury should be

22

allowed to resolve.

23

start by really looking in more detail what does the confidential

24

agreement say?

25

referred to as a behavioral agreement, but the term behavioral

What does the con -- I think we need to

As you've pointed out, your Honor, it's been
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agreement isn't used anywhere in the document.

2

Really what the confidential agreement does is it

3

creates a framework to help resolve disputes.

4

preamble.

5

complaints, and that, quote, ~both physician and hospital agree

6

that it is important to create a forum in which conflicts between

7

hospital staff members and employees can be addressed, discussed

8

and resolved in a professional manner," end quote.

9

Just look at the

It states that Dr. Vered has been the subject of

Then the agreement creates procedures that allows these

10

types of conflicts to be addressed and resolved.

11

the recording of phone calls between Dr. Vered and his staff.

12

Well, Dr. Vered would say the reason for that was so that you

13

couldn't have these he said/she said type disputes.

14

be some record as to what was said.

15

It calls for

There would

They allowed -- it allowed -- required scheduled

16

meetings between Dr. Vered and other staff members.

17

the hospital to retain a consultant to provide hospital staff

18

members,

19

counseling in the areas of boundaries, stress management,

20

communication skills, and finally,

21

with certain requirements that were already contained in the

22

bylaws, that is get his medical records in on time and not engage

23

in any disruptive conduct or behavior that undermines the culture

24

of safety.

25

It required

including Dr. Vered, but all staff members with

Dr. Vered agreed to comply

I think it's also important, your Honor, what does the
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1

agreement not say?

2

Vered ever engaged in any inappropriate behavior.

3

referred to terrible behavior that needed to be stopped.

4

not a shred of evidence in this summary judgment motion that Dr.

5

Vered ever engaged in any improper conduct.

6

the agreement that says he was being subjected to disciplinary

7

action, that he was inadequately trained,

8

qualified to practice medicine.

9

constitutes disciplinary action.

10

It does not acknowledge or state that Dr.
Now Mr. Morris
There's

There's nothing in

that he wasn't

It certainly doesn't say that it

Perhaps it said best by Kyle Simonton who was -- who was

11

the hospital's in-house Counsel, he described the agreement in a

12

November 1 st ,

13

simply reminds and more formally obligates Dr. Vered to act in a

14

professional manner and in accordance with the medical staff

15

bylaws.

16

2013 letter, which is attached to our memo, as it

Now when the compare the agreement to the releases

17

that Dr. Vered signed, I believe it's clear that they did not

18

authorize the hospital to release the confidential agreement.

19

certainly think there's a question of fact as to whether it did

20

so, because when read together, you -- I'm not going to go over

21

all these in detail, your Honor, but if you read all these

22

together, releases generally permit the hospital to disclose six

23

categories of information.

24

experience, clinical competence, health status, moral character

25

and disciplinary actions.

I

Information regarding training,

As I've stated, the confidential
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1

agreement has no bearing on any of these issues.

2

the hospital released the confidential agreement to the

3

other hospitals, we believe it did violate the confidential

4

provision -- confidentiality provision contained in the

5

confidentiality agreement.

6

In fact,

I would suggest, your Honor,

So when

that the

7

hospital's disclosure, the way it disclosed this agreement to the

8

other facilities was especially misleading because it simply said

9

that Dr. Vered entered into a, quote, ~behavioral agreement."

10

Well, again, there's nothing in this document in which it refers

11

to it as a behavior agreement.

12

The term behavioral agreement was never used.

13

not oppose any behavioral restrictions on Dr. Vered other than

14

those that are contained in the bylaw, as Kyle Simonton

15

acknowledged.

16

agreement,

17

these hospitals the impression that Dr. Vered either engaged in

18

bad behavior or that he had special restrictions placed on his

19

behavior.

20

It does

What happened was by referring to behavioral

I think it could be inferred that this would leave

Neither of these are true.
So your Honor,

I would just say that at a minimum

21

there's a question of fact that precludes summary judgment.

22

question is did the confidential agreement fall within the scope

23

of the various releases.

24

the motion should be denied.

25

questions, your Honor?

That

Since that question exists, we think
Unless you have any other
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THE COURT:

2

MR. GUELKER:

3

THE COURT:

I was just looking at it and -Sure.
-- I was just looking at -- well,

for

4

paragraph No. 5.

5

shouting at hospital staff members, cutting off staff members

6

during telephone conversations, hanging up on staff members

7

during telephone conversations, disparaging the skills of nurses

8

and other staff members verbally or in writing,

9

others,

It says,

"The physician will refrain from

intimidating

refusing to cooperate with other staff members and making

10

obscene or intemperate comments or gestures or otherwise engaging

11

in disruptive behavior or behavior that undermines a culture of

12

safety as those terms are defined in the medical staff bylaws."

13

Isn't that behavior,

14

MR. GUELKER:

though, Mr. Guelker?
Well,

if it acknowledged that he had

15

actually engaged in that sort of behavior, but there's no facts

16

or -- there's certainly nothing in the agreement which he

17

acknowledges to have engaged in shouting or anything like that.

18

He just agrees not to do that.

19

I think that's -- if you look at the bylaws, which

20

preclude any disruptive behavior,

21

he needs to file the same -- same -- he has the same obligations

22

under the bylaws as any other doctor.

In fact,

23

what Mr. Simonton said in his letter.

That was sort of our point

24

that this consti -- at the time we thought we were contending it

25

required a fair hearing.

that is simply telling him that

What he said was no,

that's -- that's

this doesn't
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1

impose any restrictions on him.

2

formally obligates him to act in a professional manner.

3

certainly no acknowledgment and there's certainly no facts in the

4

summary judgment motion would suggest that Dr. Vered ever engaged

5

in the conduct that's outlined in that paragraph.

6

THE COURT:

This simply reminds him or

Number 9 says,

There's

"Physician understands and

7

agrees that failure to comply with the terms of this agreement

8

shall be grounds for immediate revocation of his medical staff

9

membership and clinical privileges."

Doesn't that sound like

10

he's agreeing to -- to that -- those items that he's agreed to,

11

and if he doesn't comply,

12

privileges.

13

Isn't

it -- he's going to lose his

that just seems, Mr. Guelker,

to be behavior

14

that they are going to expect of him, even though there's no

15

acknowledge that he has, but it -- isn't the agreement saying

16

this is the behavior you're going to comply with whether he

17

acknowledges that -- even though there's no acknowledgment that

18

there's been any violation.

19

addressing behavior.

20

MR. GUELKER:

It certainly looks like it's

Well, your Honor, again,

I guess my

21

response would be the same.

22

to engage in certain behavior in the future, but I don't think

23

there's any behavior there that's any more restrictive than what

24

he would otherwise have to do under the bylaws.

25

Again,

it just obligates him not

I can see your argument, your Honor, but again,

that's
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1

an argument.

2

allowed to consider.

3

of law that this document fell within the confines of those

4

releases.

5

I think a jury should be allowed to resolve that.

I think that's an argument that a jury should be
It certainly doesn't establish as a matter

I think there's arguments to be made on both sides.

6

THE COURT:

7

MR. GUELKER:

8

THE COURT:

9

MR. MORRIS:

All right.

Thank you,

sir.

Thank you.
Mr. Morris?
I had my agreement open to paragraph 5 and

10

9,

11

expand on what Mr. Guelker suggested the scope of these releases

12

is, because there's a lot more than just six little categories.

13

too,

your Honor, and so I won't belabor that.

I do want to

Looking at the very first page of the Jordan Valley,

14

Exhibit B here,

15

have information including otherwise privileged or confidential

16

information bearing on my professional qualifications,

17

credentials, clinical competence, character, mental or emotional

18

stability, physical conditions, ethics, behavior or any other

19

matter bearing on my satisfaction of the criteria for continued

20

appointment, as well as to inspect or obtain any and all

21

communications," et cetera.

22

in paragraph Bit says,

Your Honor,

"Any third party who may

It could not be broader.

I need to clarify one thing.

23

was not released.

24

client released the confidentiality

25

agreement.

This agreement

Plaintiff's Counsel continues to say that my

It did not.

the confidential

It did not let it out the door.

It
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1

merely said such -- that a behavior agreement was signed on

2

November 1.

3

matter of law and as a matter of fact,

4

That's it.

That was not a breach of contract as a
your Honor.

Given the breadth of the release and given the interest

5

that these four hospitals had in wanting to know anything and

6

everything that bears on this doctor, we want to hear it all, my

7

client was restrained in not releasing the agreement, and merely

8

saying that such an agreement was signed, period.

9

That's all it did.

That's it.

10

I don't think a reasonable jury could conclude, given

11

the language of the four releases and the limiting language of

12

the paragraph 9 of the behavior agreement that there was a breach

13

of any agreement to keep the existence of the agreement

14

confidential.

15

The last thing I would point to,

your Honor,

in

16

paragraph 9 is that a fair reading of that confidential agreement

17

is really to protect the hospital and the people.

18

considered part of the peer review and care review privilege, and

19

that if Dr. Vered released the document then there would be real

20

consequences.

21

benefit of Dr. Vered, but also for the benefit of the hospital.

22

It was to be

So it's -- this was not a clause merely for the

We've filed this motion under seal.

We didn't let the

23

document out the door,

24

breached the contract by doing exactly what he told those four

25

hospitals he would never sue anyone for doing is a claim that

and any claim that my clients have

-33-

000688
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

1

ought to be dismissed with prejudice and on the merits.

2

to his prom'ise that he would pay the attorney's fees of anyone

3

that he sued for complying with his request and authorization, we

4

ask the Court to award attorney's fees against Dr. Vered on that

5

claim.

6

THE COURT:

7

MR. MORRIS:

8

THE COURT:

9

MR. MORRIS:

10

THE COURT:

Gj)

Thank you, Mr. Morris.

All right.

Thank you, your Honor.
Submit it, Counsel?
Yes.

I submit it, your Honor.

Thank you.

The Court having reviewed the

11

confidential agreement believe it does address behavior, and

12

while the hospital referred to it as a behavior agreement rather

13

than a confidential agreement,

14

because it does address behavior.

15

~

Pursuant

I don't think makes any difference

Paragraph 10 specifically provides, uNothing herein

16

shall prohibit the hospital or physician from responding to an

17

appropriate subpoena or other lawful request for information or

18

to a query from another facility when presented with a dually

19

executed release."

20

situation.

21

I think that's what we have in this

Dr. Vered applied for privileges at other facilities and

22

they made the appropriate request, and Dr. Vered had authorized

23

that.

24

defendant hospital did was simply indicate that there was this,

25

quote, ubehavior agreement," and did not provide the document

It's clear that the only thing that the hospital -- the
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itself, but only identified that it was in existence.

2

The Court believes that the releases signed by Dr. Vered

3

were broad enough to authorize the defendant hospital to release

4

the information, and that the defendant hospital's motion for

5

summary judg -- partial summary judgment on that claim is

6

granted.

7

Mr. Morris, you may submit that by affidavit, and of course

8

Mr. Guelker can object, and the Court will make a decision.

9

Again, sir, if you would leave the amount of attorney's fees

10

blank and the Court will address that.

11

12

The Court will consider the award of attorney's fees.

Is there anything else that we haven't covered on this
motion, Counsel?

13

MR. MORRIS:

14

MR. GUELKER:

15

THE COURT:

16

No, your Honor.
~

I don't believe so.
All right.

Thank you and we'll be in

recess.

Gu..

17

MR. MORRIS:

18

MR. GUELKER:

19

THE COURT:

Thank you for your time today, your Honor.
Thank you, your Honor.
All right.

Thank you, Counsel.

I always

20

appreciate the very professional way that both of you addressed

21

the situation today.

Thank you.

22

MR. GUELKER:

23

MR. MORRIS:

24

(Hearing concluded}

Thank you.
Thank you.
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Proposed order prepared by:
JANET I. JENSON (4226)
GARY R. GUELKER (8474)
JENSON & GUELKER, LLC
747 East South Temple, Suite 130
Salt Lake City, Utah 84102
Telephone: (80 I) 579-0800
Facsimile: (801) 579-0801
Attorneys for Plaintiff

IN THE DISTRICT COURT OF UTAH
THIRD JUDICIAL DISTRICT, TOOELE COUNTY
~

ELDAD VERED, M.D., an individual,
Plaintiff,

ORDER REGARDING PLAINTIFF'S
STATEMENT OF DISCOVERY ISSUES AND
DEFENDANTS' MOTION FOR
RECONSIDERATION

vs.
TOOELE HOS PITAL CORPORATION, et al.,

Case No. 130301902
Judge Adkins

Defendants.

This matter came on for hearing on October 6, 2014. pursuant to the Statement of
Discovery Issues filed by plaintiff, Eldad Vered, M.D.

Dr. Vered was represented by his

attorney. Gary R. Guelker. Defendants were represented by their attorney, Paul W. Shakespear.
At the conclusion of the hearing, the court entered a verbal order stating that defendants
had failed to provide a sufficient evidentiary basis for their reliance on the care/peer review
privilege. As a result, the court ordered defendants to respond to all of Dr. Vered's discovery
requests and to provide copies of any and all documents that fall within the scope of Dr. Vered's
Requests for Production of Documents. The court further ordered the defendants to reimburse
Dr. Vered for the reasonable attorney's fees he incurred in connection with his Statement of
Discovery Issues.
000741
October 01, 2015 04:09 PM Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

1 of 4

On October 17, 2014, the defendants filed a Motion for Reconsideration of Order
Requiring Production of All Privileged Care and Peer Review Documents and Payment for
Reasonable Attorneys' Fees in which it requested the court to reconsider the aforementioned
verbal order. Defendants' motion came on for hearing on August 24, 2015. Dr. Vered was
represented by his attorney, Gary R. Guelker. Defendants were represented by their attorney,
Mark 0. Morris.
The court, having reviewed the parties' memoranda, having heard the arguments
presented by counsel, and for the reasons stated at the hearing, hereby ORDERS as follows:
1.

Defendants' Motion for Reconsideration of Order Requiring Production of All

Privileged Care and Peer Review Documents and Payment for Reasonable Attorneys' Fees is
DENIED.

2.

Defendants shall provide the following to Dr. Vered on or before September 17,

2015:
a.

Answers to all of Dr. Vered's Interrogatories to Defendants;

b.

Responses to all of Dr. Vered's Requests for Production to Defendants;

c.

Copies of any and all documents and things that fall within the scope of

and

Dr. Vered's Requests for Production to Defendants.
2.

Defendants claim that they are unable to produce many of the documents and

things requested by Dr. Vered on the grounds that the documents and things are protected from
discovery by the care/peer review privilege. However, the court finds that defendants have failed
to provide a complete privilege log identifying those documents which defendants claim are
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protected by the care/peer review privilege. They have also failed to provide a sufficient
evidentiary basis that would allow the court to determine whether the documents being withheld
are subject to the care/peer review privilege. Therefore, defendants are now precluded from
asserting the care/peer review privilege with respect to any of the documents and things
requested by Dr. Vered.
3.

Defendants shall reimburse Dr. Vered for the reasonable attorney's fees he

incurred in connection with this matter in an amount to be determined via a separate order. At
that time. the court will rule on whether defendants will be required to reimburse Dr. Vered for
the attorney's fees he incurred in connection with defendants' motion for reconsideration.
~

*Executed and Entered by the Court as indicated by the date and seal at the
top of this Order.*

CERIFICATE OF SERVICE

Undersigned counsel hereby certifies that on August 25, 2015, the foregoing ORDER
REGARDING

PLAINTIFF'S

STATEMENT

OF

DISCOVERY

ISSUES

AND
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•

•
•
•

DEFENDANTS' MOTION FOR RECONSIDERATION was served on the fo llowing via
electronic mail:

Mark 0. Morris
Snell & Wi lmer, LLP
15 West South Temple, Ste. 1200
Salt Lake City, Utah 84 10 I
mmorris@swlaw.com

•
•
•

•
•
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Curtis J. Drake (0910)
Mark 0. Morris (4636)
Paul W. Shakespear(14113)
SNELL & WILMER L.L.P.
15 West South Temple, Suite 1200
Gateway Tower West
Salt Lake City, Utah 84 IO 1-153 I
Telephone: (801) 257-1900
Facsimile: (80 I) 257-1800
Email: cdrake@swlaw.com
mmorris@swlaw.com
pshakespear@swlaw.com

~

Attorneys for Defendants
~

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
TOOELE COUNTY, STATE OF UTAH

ELDAD VERED. M.D., an individual,
Plaintiff.
vs.

[PROPOSED] ORDER REGARDING
PLAINTIFF'S STATEMENT OF
DISCOVERY ISSUES AND MOTION
FOR RECONSIDERATION

TOOELE HOSPITAL CORPORATION, a Utah
corporation, doing business as MOUNTAIN
WEST MEDICAL CENTER, EXECUTIVE
MEDICAL COMMITTEE OF THE MEDICAL
STAFF OF THE MOUNTAIN WEST
MEDICAL CENTER, an organization, TRACY
SCHAFFER, R.N., an individual, and YVONNE
NIELSON, R.N., an individual,

Case No. 130301902
Judge Robert Adkins

Defendants.
This matter came on for hearing on October 6, 2014 pursuant to the Statement of
Discovery Issues filed by plaintiff, Eldad Vered, M.D., and on August 24, 2015 pursuant
to Defendants Motion for Reconsideration. At the October 6, 2014 hearing, Plaintiff was
represented by his attorney, Gary R. Guelker; Defendants were represented by their
attorney, Paul W. Shakespear. At the August 24, 2015 hearing, Plaintiff was represented
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~

by his attorney, Gary R. Guelker; Defendants were represented by their attorney, Mark 0.
Morris.
The Court, having reviewed the parties' memoranda, having heard the arguments
presented by counsel, and for the reasons stated at the hearing, hereby ORDERS as
follows:
1.

Defendants' Motion for Reconsideration is denied.

2.

To the extent they have not already, Defendants shall provide the

following to Dr. Vered within 14 days of the entry of this order:

a.

Answers to Dr. Vered's Interrogatories to Defendants Nos. 2, 3,

and 4, subject to Defendants' objections not relating to care and peer review;
b.

Responses to Dr. Vered's Requests for Production to Defendants

Nos. 3, 4, and 6 subject to Defendants' objections not relating to care and peer
review; and
c.

Copies of any and all documents, subject to Defendants' objections

not relating to care and peer review, that fall within the scope of Dr. Vered's
Requests for Production to Defendants Nos. 3, 4, and 6.
3.

The Court finds that Defendants have failed to provide an adequate

privilege log identifying those documents which Defendants claim are protected by the
~

care and/or peer review privilege, and the Court declines to conduct an in camera review
of the subject documents to determine whether Defendants' assertion of the care and/or
peer review privileges is appropriate. Accordingly, Defendants are ordered to produce
documents responsive to Plaintiff's Requests for Production Nos. 3, 4, and 6 without
regard to the care and/or peer review status but subject to the parameters identified in
paragraph 2 of this Order.
4.

Defendants shall reimburse Dr. Vered for the reasonable attorney's fees he
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incurred in connection with his Statement of Discovery Issues as identified in a separate
order of the Court.

*Executed and Entered by the Court as indicated
by the date and seal at the top of this Order.*
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